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Regulations Concerning Federal Sector Equal Employment Opportunity

29 CFR Part 1614

RI N 3046- AAG66

Federal Sector Equal Enpl oynent Qpportunity
ACGENCY: Equal Enpl oynent OQpportunity Conm ssion.

ACTI ON: Fi nal rule.

SUVMARY: This rule revises the Equal Enpl oynent Qpportunity

Comm ssion's federal sector conplaint processing regulations to

I npl enent the recommendati ons nade by its Federal Sector Wbrkgroup.
The

rul e revises procedures throughout the conplaint process, addressing
the continuing perception of unfairness and inefficiency in the
process. The Conm ssion is requiring that agencies neke avail abl e
alternative dispute resolution prograns, and i s revising the
counsel i ng

process, the bases for dism ssal of conplaints and the procedures for
requesting a hearing. EEOCC is providing admnistrative judges wth
authority to dismss conplaints and i ssue deci sions on conpl aints.
Agencies w il have the opportunity to issue a final order stating
whet her they will inplenent the adm nistrative judge' s decision. The
Commi ssion is also revising the class conpl aint procedures, the
appeal s

procedures, and the attorney's fees provisions.

DATES:. Effective Date: This final rule will becone effective on
Novenber 9, 1999.

Applicability Dates: The requirenment in Secs. 1614.102(b)(2) and
1614.105(b)(2) wll apply on January 1, 2000 for agencies that do not
currently have ADR prograns. All actions taken by agencies and by the
Comm ssion after Novenber 9, 1999 shall be in accordance with this
final rule.

FOR FURTHER | NFORMATI ON CONTACT: Nicholas M |nzeo, Deputy Legal
Counsel, Thonmas J. Schl ageter, Assistant Legal Counsel or Kathl een
Oram Senior Attorney, Ofice of Legal Counsel, 202-663-4669 (voice),
202-663-7026 (TDD). This final rule is also available in the foll ow ng
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formats: large print, braille, audio tape and electronic file on
conputer disk. Requests for the final rule in an alternative formt
shoul d be made to EEOC s Publication Center at 1-800-669-3362.

SUPPLEMENTARY | NFORMATI ON:
| nt roducti on

The Equal Enpl oynent OCpportunity Conm ssion, as part of an ongoi ng
effort to evaluate and i nprove the effectiveness of its operations,
establ i shed the Federal Sector Wbrkgroup, which was conposed of
representatives fromoffices throughout the Comm ssion. The Wbrkgroup
focused on the effectiveness of the EEOCC in enforcing the statutes
t hat
prohi bit workplace discrimnation in the federal governnent: section
717 of Title VIl of the CGvil R ghts Act of 1964, which prohibits
di scri m nati on agai nst applicants and enpl oyees based on race, col or,
religion, sex and national origin; section 501 of the Rehabilitation
Act of 1973, which prohibits enploynent discrimnation on the basis of
di sability; section 15 of the Age Discrimnation in Enploynent Act,
whi ch prohi bits enpl oynent discrimnation based on age; and the Equal
Pay Act, which prohibits sex-based wage discrimnation.

The Wor kgroup revi ewed and eval uated EEOC s admi ni strative
processes governing its enforcenent responsibilities in the federal
sector and, after consulting wth affected agencies and groups of
st akehol ders, devel oped reconmmendations to inprove its effectiveness.
In addition, the review sought to i nplenent the goals of Vice
Pr esi dent
Gore's National Performance Review (NPR), including elimnating
unnecessary | ayers of review, delegating decision-nmaking authority to
front-line enpl oyees, devel oping partnership between nanagenent and
| abor, seeking stakehol der input when maki ng deci si ons, and neasuri ng
performance by results.

The Conmm ssion drafted a Notice of Proposed Rul emaki ng (NPRM t hat
was circulated to all agencies for coment pursuant to Executive O der
12067 and subsequently published in the Federal Register on February
20, 1998. The Notice proposed changes to the Comm ssion's federal
sector conplaint processing regulations at 29 CFR Part 1614 to
I npl ement the regul atory reconmendati ons of the Federal Sector
Wor kgroup. 63 FR 8594 (1998). It sought public comment on those
proposal s.

The Conm ssion received over sixty comments on the NPRM Feder al
agenci es and departnents submtted 19 comments. Ten coments were
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submtted by civil rights groups and attorneys groups and |law firnms,
four were submtted by federal enployee unions and union
representatives, one by an association of federal EEO executives, and
one was submtted by a Menber of Congress. EEQOC al so received 27
comments fromindividuals, including federal enployees, attorneys and
ot her interested persons. The Conmm ssion has carefully considered al

of the comments and, as stated in the February Notice, also considered
the comments of agencies nmade during the interagency comrent peri od.
The Conmm ssion has made a nunber of changes to the proposal s contai ned
in the NPRMin response to the comments. |In nmeking these changes, the
Comm ssion intends to continue its efforts to reformthe federal

sector

di scrimnation procedures. Wile the Conmm ssion believes that these
changes w Il make the procedures fairer, the Comm ssion will continue
to seek inprovenents in the procedures. The comments on the NPRM and
all of the changes to the proposals are di scussed nore fully bel ow.

Al ternative D spute Resol ution

In the NPRM the Conmm ssion proposed to require all agencies to
establish or nmake avail able an alternative dispute resolution (ADR)
program for the EEO pre-conplaint process. In addition, EEOC proposed
to require that counsel ors advise aggrieved persons at the initial
counseling session that they may choose between participation in the
ADR program of fered by the agency and the traditional counseling
activities provided for in the current regulation.

The commenters generally supported both proposals, agreeing that
provi di ng an ADR nechanismin the pre-conplaint stage of the EEO
process wll resolve nore clains earlier in the process. Many of the
agency commenters enphasi zed their need for flexibility in devel opi ng
their ADR programs. Small agencies, in particular, requested that they
have the authority to determ ne on a case-by-case basis whether to
offer ADR to an aggrieved person for his or her claim O her agencies
urged the Conmm ssion to ensure that the el ection provision take into
account that ADR should be voluntary for both parties, the aggrieved
person and the agency. Commenters al so requested that EEOC clarify how
the pre-conplaint process will operate when ADR is involved and
addr ess
the responsibilities of the Counsel ors throughout that process.

The Conm ssion has revised the ADR and counseling provisions in
response to the comments. Agencies will be required to establish or
make avail abl e an ADR program The ADR program nust be avail abl e
duri ng
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both the pre-conplaint process and the formal conplaint process. The
Comm ssi on encour ages agencies to use ADR as a valuable tool in
resol ving EEO di sputes at all stages of the EEO process.

Agencies are free to devel op ADR prograns that best suit their
particul ar

[[ Page 37645]]

needs. Wil e many agenci es have adopted the nedi ati on nodel, other
resol ution techni ques are acceptable, provided that they conformto
t he
core principles set forth in EEOCC s policy statenent on ADR, contai ned
I n Managenent Directive 110. The Comm ssion believes that agencies
shoul d have flexibility in defining their ADR prograns. EEQCC expects
that, overall, agencies wll develop an array of ADR prograns,
desi gned
to suit their particular circunstances. Agencies with |imted funds
and
resources could use the services, in whole or in part, of another
agency, a volunteer organization or other resources to nake avail abl e
an ADR program

In keeping with the Conmm ssion's enphasis on voluntariness as a
conponent of ADR, agencies nmay deci de on a case-by-case basis whet her
it is appropriate to offer ADR to individual aggrieved persons. EECC
does not anticipate that ADR will be used in connection with every
cl ai m brought to a Counsel or. For exanple, sone agencies may wish to
limt pre-conplaint ADR geographically (if extensive travel would be
required), or by issue (excluding, for exanple, all clains alleging
discrimnatory term nation). Sonme agencies may W sh to exclude cl ass
al l egations fromtheir ADR prograns. Agencies may not, however,
excl ude
entire bases of discrimnation from ADR prograns. For exanple, it
woul d
be i nappropriate for an agency to exclude fromits ADR program al
clains alleging race discrimnation.

In response to a coment, the Conm ssion has revised the
regul atory
provi sion governing the initial counseling session. The Conm ssion has
renoved from section 1614. 105(b) (1) the requirenent that Counselors
advi se individuals both orally and in witing of their rights and
responsibilities, revising the section to require only that Counselors
provide that information in witing. Counselors are encouraged to
di scuss the rights and responsibilities involved in the EEO process
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orally wth individuals, but are only required to provide that
information to the individuals in witing.

When an agency offers ADR to an individual during the pre-
conpl ai nt
process, the individual may choose to participate in the ADR program
at
any point in the pre-conplaint process. In all cases, the Counsel or
w Il conduct an initial counseling session, as currently provided,
identifying clains and fully informng individuals about their rights.
Wien ADR is selected, resolution attenpts through traditional
counseling will be elimnated and the limted inquiry of the
traditional counseling wll change. Counsel ors nust also inform
I ndividuals that if the ADR process does not result in a resolution of
the dispute, they will receive a final interview and have the right to
file a formal conplaint. Managenent Directive 110 will contain
addi ti onal gui dance on these pre-conplaint procedures.

The Commi ssion's intention in requiring an ADR programis that
agenci es establish informal processes to resolve clains. Thus any
activity conducted in connection with an agency ADR program during the
EEO process woul d not be a formal discussion within the nmeaning of the
Cvil Service Reform Act. CGenerally, the agency shoul d have an
of fici al
at any ADR session with full authority to resolve the dispute. To the
extent consultations wth other agency officials would be necessary
during any session, the agency is accountable for making sure those
consul tati ons can be accommodat ed.

| f the ADR attenpt succeeds in resolving the claim the agency
must
notify the Counselor that the claimwas resolved. If the ADR attenpt
S
unsuccessful, the agency nmust return the claimto the Counselor to
wite the counseling report. That report will describe the initial
counsel ing session, frane the issues, and report only that ADR was
unsuccessful .

Di sm ssal s

In the NPRM the Comm ssion proposed three changes to the
di sm ssa
provi sion contained in section 1614.107. First, the Conm ssion
pr oposed
to renove the provision contained in section 1614.107(h) permtting
agencies to dismss conplaints for failure to accept a certified offer
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of full relief. As explained in the preanble to the NPRM the ful
relief dismssal policy was prem sed on the view that adjudication of
a

claimis unnecessary if the agency is wlling to nmake the conpl ai nant
whol e. The regul atory process, however, has been criticized because
conpl ainants are placed in the position of risking dismssal of their
conplaints if they do not believe the offer of their opposing party is
an offer of full relief. If a conplainant nmakes the wong assessnent
of

the offer and EECC deci des on appeal that the agency did offer full
relief, the conplainant is precluded from proceeding with the
conpl ai nt

or fromaccepting the offer. In addition, difficulties assessi ng what
constitutes full relief increased when, as a result of the Cvil

Ri ghts

Act of 1991, damages becane avail able to federal enployees. The

Comm ssion found that offers of full relief nust address conpensatory
damages, where appropriate. Jackson v. USPS, Appeal No. 01923399
(1992); Request No. 05930306 (1993). Unless the agency offers the ful
anount of danages permtted under the statutory caps in the law, it is
virtually inpossible for the conplainant to assess whet her the agency
has offered full relief.

The non-agency commenters uniformy supported the proposal to
elimnate the full relief dismssal provision. Agency conments were
m xed with nearly as many agenci es supporting the change as opposi ng
it. For the foregoing reasons, the Conm ssion has decided to renove
t he
failure to accept a certified offer of full relief dismssal basis
from
the regulations. At the sane tine, the Conmm ssion is retaining the
provision fromthe NPRM that permts agencies to nake an offer of
resolution in a case. This offer of resolution is simlar, but not
identical, to the procedure under Rule 68 of the Federal Rules of
G vil
Procedure for an offer of judgnent, and is discussed in greater detai
bel ow.

In the NPRM EEQC proposed to add two di smssal provisions to
section 1614.107. One of the new provisions wll require dismssal of
conplaints that allege dissatisfaction wwth the processing of a
previously filed conplaint (spin-off conplaints). As was explained in
the NPRM EEOC s regul ations at 29 CFR Part 1613, which were
super seded
by 29 CFR Part 1614 in 1992, expressly permtted conplainants to file
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separate conplaints alleging dissatisfaction with agencies' processing
of their original conplaints. 29 CFR 1613. 262 (1991). The procedure
resulted in the filing of nmultiple spin-off conplaints. The Conm ssion
recogni zed the need to limt these conplaints, and did not include the
Part 1613 provision in Part 1614. Cui dance was provided i n Managenent
Directive 110. Spin-off conplaints continued to be filed, however,
despite there being no provision in either the regulations or the
managenent directive permtting the filing of a separate conplaint on
this issue.

The comments on the proposal to add a dism ssal provision for spin-
off conplaints fell into three categories. Agencies favored the
addi tion. Sone individual federal enployees and attorneys opposed the
di sm ssal provision and others encouraged EEOC to provide detail ed
gui dance i n Managenent Directive 110 on how to handl e spin-off
al | egati ons outside of the EEO process.

[[ Page 37646] ]

The Comm ssion continues to believe that any alleged unfairness or
discrimnation in the processing of a conplaint can--and nust--be
rai sed during the processing of the underlying conplaint and there is
anple authority to deal with such allegations in that process. The
spin-off allegations are so closely related to the underlying
conpl ai nt
that a separate conplaint would result in redundancy, duplication of
time and waste of resources. Such allegations need to be addressed
within the over-all context of the initial conplaint while that
conplaint is still pending. The Conm ssion has decided to add the
provi sion requiring dismssal of spin-off conplaints to ensure that a
bal ance i s nmai ntai ned between fair and nondi scrim natory agency
processing of conplaints and the need to elimnate the nultiple filing
of burdensone conpl aints about the manner in which an ori gi nal
conpl ai nt was processed.

In conjunction with this regul atory change, the Conm ssion w ||
I ssue detail ed conmpani on gui dance in Managenent Directive 110
addressing the procedures to be followed to resolve allegations of
di ssatisfaction wwth the conplaints process quickly and effectively.
| ndi vi dual s who are dissatisfied with the processing of a conplaint
wi Il be advised to bring this dissatisfaction to the attention of the
of ficial responsible for the conplaint, whether it be an investigator,
t he agency EEO manager, an EEOC adm ni strative judge, or the
Commi ssion's Ofice of Federal Operations on appeal. The allegation of
di ssati sfaction, and any appropri ate evidence, wll then be considered
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during the processing of the existing conplaint by the individuals
responsi ble for that step of the process, who will be required to take
appropriate action. If any official throughout the process becones
aware of a system c problem of discrimnatory conplaint processing,
that official may refer the natter to the Conpl aints Adjudication
Division of the Ofice of Federal Operations at EEOC

Proper handling of spin-off allegations is inportant because such
al l egations involve the overall quality of the conplaints process and
inplicate the resources devoted to those allegations. The procedures
in
t he Managenent Directive will ensure that any evidence of
di scrimnatory or inproper handling wll be considered as part of the
cl ai m before the agency or Conm ssion w thout unnecessarily adding
conplaints to the system Wen an individual presents a counselor, an
agency official, or the Coommission with a spin-off allegation, the
conpl ai nant shall be advised where and how to have the all egation of
di ssati sfaction nmade part of the existing conplaint record. The
Comm ssi on believes that agency and Conm ssion resources should not be
used to process the allegation as a separate conpl aint because many of
these allegations involve evidentiary matters or di sagreenents wth
agency deci sions made in the processing of the underlying conplaint.
Counsel ors, investigators and agency officials are required to note
these al l egations of dissatisfaction in the conplaint record so that
reviewing entities can ensure that the allegation was properly
addressed. As a result, individuals who file separate conplaints w |
have such conplaints dism ssed by the agency or by the Conm ssion. The
Comm ssi on has deci ded to del egate appell ate deci si on-maki ng authority
for appeals fromdism ssals of spin-off conplaints to the Ofice of
Federal Operations to ensure expeditious handling of any such appeals.

The second new di sm ssal provision proposed by the Conm ssion in
t he NPRM provides for dismssal of conplaints through strict
application of the criteria set forth in Conm ssion decisions where
there is a clear pattern of abuse of the EEO process. The proposed
section would codify the Conm ssion's decisions in Buren v. USPS,
Request No. 05850299 (1985), and subsequent cases, in which the
Comm ssi on has defined " ~abuse of process'' as a clear pattern of
m suse of the EEO process for ends other than those that it was
desi gned to acconplish. The Conm ssion has stated that it has the
I nherent power to control and prevent abuse of its processes, orders,
or procedures.

Comments from agenci es generally supported the proposal to add
abuse of process as a basis for dismssal, while non-agency commenters
opposed it or, while supporting its purpose, expressed concern that
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agenci es woul d invoke this authority too frequently based arbitrarily
on the nunber of conplaints filed by an individual. Several

comment ers,

I ncl udi ng agenci es and individuals, suggested the criteria for

di sm ssal be clearly set forth in the regulation. A few agencies

t hought the criteria should be expanded beyond those set forth in the
Conmm ssion's decisions and that the Conm ssion shoul d provide for
sanctions for conplai nants who abuse the process. Sone non-agency
commenters mai ntained that only adm nistrative judges should have the
authority to dism ss conplaints for abuse of process because agencies
wi || abuse their discretion under this provision.

The Conm ssion has decided to include this dism ssal provision in
iIts regulation with additional |anguage defining abuse of process as
""a clear pattern of m suse of the EEO process for a purpose other
t han
the prevention and elimnation of enploynent discrimnation'' and
setting forth the factors found in Conmm ssi on deci sions. The
Comm ssi on
reiterates that dism ssing conplaints for abuse of process should be
done only on rare occasi ons because of the strong policy in favor of
preserving conpl ai nants' EEO ri ghts whenever possible. Kleinmn v.
Post master General, Request No. 05940579 (1994). Evaluating conplaints
for dismssal for abuse of process requires careful deliberation and
application of strict criteria. Agencies nust anal yze whether a
conpl ai nant' s behavi or evidences an ulterior purpose to abuse the EEO
process. | nproper purposes would include circunventing ot her
adm ni strative processes such as the | abor-mnagenent dispute process;
retaliating agai nst the agency's in-house adm nistrative nmachi nery; or
over burdeni ng the EEO conplaint system which is designed to protect
I ndi viduals fromdiscrimnatory practices. Hooks v. USPS, Appeal No.
01953852 (1995). Evidence of nunerous conplaint filings, in and of
itself, is an insufficient basis for nmaking a finding of abuse of
process. |d. However, as stated in the regul ation, evidence of
mul tiple
conplaint filings conbined with the subject matter of the conplaints
(such as frivolous, simlar or identical allegations; |ack of
specificity in the allegations; and allegations involving matters
previ ously resol ved) may be considered in determ ning whether a
conpl ai nant has engaged in a pattern of abuse of the EEO process. See
Goat cher v. USPS, Request No. 05950557 (1996).

The Commi ssion wll require strict adherence to these criteria.
Wth respect to the argunent that only adm ni strative judges shoul d
have the authority to dism ss conplaints for abuse of process, the
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Conmm ssion sees no reason to treat this basis for di sm ssal
differently
than the others listed in section 1614.107 by disallowing it to
agenci es. The Conm ssion believes that review by the Conm ssion on
appeal wll fully safeguard conpl ai nants agai nst arbitrary or unjust
di sm ssal s.

The Conm ssion believes that the new di sm ssal provisions for spin-

of f conplaints and abuse of process wll inprove the efficiency and
effectiveness of the EEO process. In addition, dealing summarily with
abuse of process conplaints will nmake the process fairer both for

agenci es that nust process
[[ Page 37647]]

conplaints and for conpl ainants who rai se bona fide allegations by
focusi ng resources on bona fide allegations.

Partial D sm ssals

In the NPRM the Conmm ssion proposed changes to the regulations to
elimnate interlocutory appeals of partial dismssals of conplaints.
Currently, where an agency dism sses part of a conplaint, but not the
entire conplaint, the conplainant has the right to i medi ately appeal
the partial dismssal to EECC. The Comm ssion provided for
I nterlocutory appeals of partial dismssals in Part 1614, hoping to
stream ine the process and avoid holding two or nore hearings on the
sane conplaint. Miultiple hearings could have occurred absent an
I nterlocutory appeal when EECC reversed an agency's partial dism ssal
after a hearing was held on the rest of the conplaint. The Conm ssion
believes that this result can be acconplished w thout the unintended
del ays or fragnentation of conplaints that may have resulted from
I npl enentation of the current provision. The Conm ssion proposed to
amend section 1614.401 to renove the right to i medi ately appeal the
di sm ssal of a portion of a conplaint. In addition, the Conm ssion
proposed to add a paragraph to the dism ssals section, section
1614. 107, explaining how to process conplaints where a portion of the
conplaint, but not the entire conplaint, neets one or nore of the
standards for dism ssal contained in that section.

Comments on elimnating interlocutory appeals for partial
di sm ssals were m xed. Many commenters, agencies and others, supported
the proposal believing that it will sinplify the process. The
comenters who opposed the change expressed concerns that there wll
be
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no i nvestigatory record of the portion of a conplaint dismssed by an
agency but reinstated by the adm nistrative judge or the Ofice of
Federal Operations. Sone agencies questioned how the adm nistrative
judge will be able to evaluate a partial dismssal if there is no
record on that part of the conplaint.

The Conmm ssion believes that elimnating interlocutory appeals of
partial dismssals will result in a nore efficient conplaint process
and will help avoid fragnentation of conplaints. The Conm ssi on has
deci ded, therefore, to finalize the proposals w thout change. The
concerns raised by sone of the commenters are addressed by the
procedure contained in new section 1614.107(b). If an agency
det erm nes
that a portion of a conplaint, but not all of the conplaint, neets one
or nore of the standards for dism ssal contained in section
1614.107(a), the agency nust docunent the file with its reasons for
believing that the portion of the conplaint neets the standards for
di sm ssal. Accordingly, the agency nust fully explain its reasons for
di smssing that portion of the conplaint, and, if appropriate, include
any evi dence or docunents necessary to support that conclusion. The
agency's rational e and any record supporting that rationale nust be
sufficiently devel oped for an adm nistrative judge or the Ofice of
Federal Operations to evaluate the appropriateness of the parti al
di sm ssal w thout further investigation or inquiry. The agency w ||
then investigate the remai nder of the conplaint.

| f the conpl ai nant requests a hearing, the adm nistrative judge
wll, as soon as practicable, evaluate the reasons given by the agency
for believing a portion of the conplaint neets the standards for
dismssal. If the adm nistrative judge believes that the agency's
reasons are not well taken, the entire conplaint or all of the
portions
not neeting the standards for dismssal will continue in the hearing
process. \Were a portion of a conplaint is reinstated in the hearing
process and the investigatory record fromthe agency is inconplete as
to the portion the agency dism ssed, the adm nistrative judge wll
oversee suppl enmentation of the record by discovery or any other

appropriate nethod. Adm nistrative judges will no | onger remand

conpl aints or portions of conplaints for supplenental investigations
by

t he agency, but will ensure that the record is sufficiently devel oped

during the hearing process.

The adm ni strative judge's decision on the partial dismssal wll
becone part of the decision on the conplaint. Were a conpl ai nant
requests a final decision fromthe agency w thout a hearing, the
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agency
wll issue a decision addressing all clains in the conpl aint,

I ncl udi ng

its rationale for dismssing clains, if any, and its findings on the
nmerits of the remainder of the conplaint. The conpl ai nant may appeal
the agency's final action, including any partial dismssals, to the

EECC. If the Ofice of Federal Operations finds that a dism ssal was
I nproper, it will give the conplainant the choice between a hearing

and

an agency final decision on the claim

O fer of Resol ution

The Conm ssion proposed to add this provision, limting attorney
fees and costs when a conplai nant rejects an offer and subsequently
obtains less relief, in place of the dismssal for failure to accept
full relief. The purpose of the offer of resolution is to provide
I ncentive to settle conplaints and to conserve resources where
settl enment shoul d reasonably occur. Sone commenters preferred the ful
relief dismssal to the proposed offer of resolution. Two stated that
the relief offered should be conpared to the relief obtained, rather
than to the decision obtained, in order to determne which is nore
favorable. A few commenters asked for clarification of what the offer
must contain, for exanple, suggesting that it nust contain attorney's
fees. Several commenters raised concerns that a conplai nant m ght not
have enough information to judge whether the offer is reasonable or
may
not fully appreciate the significance of the offer if the offer is
made
early in the process. O hers questioned how non-nonetary renedies
woul d
be eval uated for determ ning whether the relief awarded was nore
favorabl e than that offered. Sone comenters objected that the
“Tinterest of justice'' exception was too vague; sone asked that it be
defined in the regulation while others suggested that it be deleted
for
that reason. Finally, several commenters believed the proposed
provi sion was a good alternative to the dismssal for failure to
accept
full relief.

After considering these coments, the Comm ssion has deci ded that
the offer of resolution is an appropriate alternative to and
preferabl e
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to the dismssal for failure to accept full relief, but has nmade
several changes to the provision to address the commenters' concerns.
Sinply to clarify, we have revised the provision so that the relief
offered is conpared with the final relief obtained rather than with

t he

deci si on when determ ning which is nore favorable. That fornmulation is
nore practicable and expresses the Comm ssion's original intent. W
have al so added a sentence stating that the agency's offer, to be
effective, nmust include attorney's fees and costs that have been

I ncurred and nust specify any non-nonetary relief. Wth regard to
nmonetary relief, an agency may make a lunp sumoffer or it may item ze
the anmounts and types of nonetary relief being offered.

W have revised the offer of resolution provision to include a two-
tiered approach. An offer of resolution can be made to a conpl ai nant
who is represented by an attorney at any tine fromthe filing of a
formal conplaint until 30 days before a hearing. If, however, the
conplainant is not represented by an attorney, an offer cannot be nade
before the parties have received notice that an adm nistrative

[[ Page 37648]]

j udge has been assigned. W will include nodel |anguage in the
Managenent Directive that agencies are required to include in each
of fer of resolution.

W note that, when conparing the relief offered in an offer of
resolution with that actually obtained, we intended that non-nonetary
as well as nonetary relief would be considered. Al though a conparison
of non-nonetary relief may be inexact and difficult in sone cases, non-
nonetary relief can be significant and cannot be overl ooked.

The Conm ssion believes that equitable considerations my nmake it
unjust to apply the offer of resolution provision in particular cases
and, thus, the interest of justice exception is necessary to prevent
the denial of fees in those circunstances. W do not envision many
circunstances in which the interest of justice provision will apply.
One exanpl e, however, of appropriate use of the exception would be
where the conpl ai nant received an offer of resolution, but was
I nf or med
by a responsi bl e agency official that the agency would not conply in
good faith wiwth the offer (e.g., would unreasonably del ay
I npl enentation of the relief offered). The conplainant did not accept
the offer for that reason, and then obtained less relief than was
contained in the offer of resolution. W believe that it would be
unjust to deny attorney's fees and costs in this case.
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Fragnent ati on

In the NPRM the Conmm ssion requested public conmment on the issue
of fragnmentation of conplaints in the federal sector EEO process.
Specifically, the Conm ssion asked whet her regul atory changes are
necessary to correct the fragnentati on problem EECC believes that
agenci es are not properly distinguishing between factual allegations
in
support of a legal claimand the legal claimitself, resulting in the
fragmentati on of sonme clainms that involve a nunber of different
al l egations. Certain kinds of clains are especially susceptible to
fragmentation, for exanple, harassnent clains and continuing violation
clainms. Fragnentation of clains is undesirable both because it
unnecessarily multiplies conplaints and can i nproperly render non-
meritorious otherw se valid and cogni zabl e cl ai ns.

The Conm ssion received sone conmments on the fragnentation issue.
Commenters recommended the elimnation of remands by adm nistrative
judges, the elimnation of partial dismssals (see discussion above),
and the revision of the consolidation procedures in the regulation.
Commenters al so suggested that EEO Counsel ors need nore training to
recogni ze the difference between clains and all egati ons.

The Conm ssion has revised the regulation in several places to
address the fragnentation problem Section 1614.108(b) has been
amended
to replace the phrase " matter alleged to be discrimnatory'' with the
word ““claim'' The Conmi ssion believes that agencies nmay be
interpreting "~matter'' to nean sonething |less than a claim Were a
conpl ai nant raises a claimof retaliation or a claiminvolving terns
and conditions of enploynent, subsequent events or instances involving
the sane claimshould not be filed as separate conplaints, but should
be treated as part of the first claim For the sane reasons, the
Conmm ssi on has revised section 1614.603 to renove the word
"“allegations'' and replace it with “~“clains."’

The Comm ssion is renoving fromthe hearings section the provision
permtting admnistrative judges to remand i ssues to agencies for
counseling or other processing. The Conm ssion intends that
adm ni strative judges wll have full responsibility for conplaints
after they enter the hearing stage and should no | onger remand themto
the agencies. This change and others involving hearings are di scussed
nore fully bel ow.

Finally, the Comm ssion is adding a provision permtting anmendnent
of conplaints, and is revising the consolidation section of the
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regul ati on. Section 1614. 106 now permts conplainants to anend
conplaints to add issues or clains that are like or related to the
original conplaint any tine prior to the conclusion of the

I nvestigation. After requesting a hearing, conplainants may seek | eave
fromthe admnistrative judge to anend a conplaint to add i ssues or
clainms that are like or related to the original conplaint by filing a
notion to anend. The Commi ssion has anended section 1614. 606, which
governs joint processing and consolidation of conplaints, to require

t hat agencies consolidate two or nore conplaints filed by the sane
conpl ai nant. The current consolidation provision is permssive only.
Mor eover, the current provision, the Conm ssion believes, nay serve to
di scourage consol i dati on of conplaints because it provides that the
date of the first filed conplaint controls the applicable conplaint
processing tinme frames. Under this provision, if a conplainant filed a
second conplaint 175 days after the first conplaint, the current
regul ati on woul d provide the agency with only 5 days to investigate

t he

second conplaint if it were consolidated with the first conplaint. As
part of the revision to the consolidation section, the Comm ssion
provides in the final rule that when a conplaint has been consol i dated
with an earlier filed conplaint the agency nust conplete its

I nvestigation wwthin the earlier of 180 days after the filing of the

| ast conplaint or 360 days after the filing of the original conplaint,
except that a conplainant may request a hearing froman admnistrative
j udge on the consolidated conplaints any tinme after 180 days fromthe
date of the first filed conplaint. |If a conplainant requests a hearing
on consolidated conplaints prior to the agency's conpletion of the

I nvestigation, the admnistrative judge wll decide how best to insure
an appropriate record, whether by staying the hearing process for sone
period of tinme during which the agency can finish its investigation or
by suppl enmentation of the record through discovery or other nethods
ordered by the adm nistrative judge. Wien an adm ni strative judge
becones aware that one or nore conplaints in the agency process shoul d
be consolidated with a conplaint in the hearing process, the

adm ni strative judge may consolidate all clains at the hearing stage
or

hold the conplaint in the hearing process until the others are ready
for hearing.

Managenent Directive 110 wll contain additional guidance on
amendnent of conplaints, consolidation of conplaints, and
fragnmentation, including what constitutes a cogni zabl e cl ai munder the
enpl oynent di scri mnation statutes.
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Heari ngs

The Conm ssi on proposed several changes to the hearings provisions
in the Notice of Proposed Rul emaki ng, the nost significant being the
proposal to nmake admi nistrative judge's decisions final in conplaints
referred to themfor hearing. The Comm ssion received dozens of
coments on this proposal, with the majority of agency comenters
opposing it and the non-agency commenters overwhel mngly favoring it.
A
nunber of agencies challenged EECC s statutory authority to nmake
adm ni strative judges' decisions final, arguing that section 717(c) of
Title VII requires that agencies take final action on EEO conplaints
before a conpl ai nant may appeal to EEOC. In addition, an agency argued
that agency final action is required to trigger federal court suit
rights. Section 717(c) permts an individual to file a lawsuit in
federal court in four instances, including within 90 days of receipt
of
notice of final

[[ Page 37649]]

action. One agency suggested that EECC coul d nake adm nistrative
j udges' decisions final by noving the hearing process to the appellate
stage. Agencies al so expressed concern about EEOC s resources,
believing that there will be an increase in requests for hearings if
adm ni strative judges' decisions are nade final. Agencies also
guestioned the quality and consistency of adm nistrative judges'
deci sions in opposing the change. Several agencies conpl ained that
t hey
woul d be unable to defend thenselves if adm nistrative judges'
deci sions were made final.

Several agencies, however, supported the proposal. One noted that
EECC s statistics denonstrate a problemw th the EEO process
gover nnment - w de that underm nes the confidence of conplainants in the
system and creates a perception of unfairness. The civil rights
gr oups,
uni ons and attorneys' groups that commented on the proposal strongly
supported it and sone noted that it is the nost inportant change
proposed by EECC in the NPRM

The Conm ssion has carefully considered all of the comments on
this
I ssue. The Comm ssion strongly believes that allow ng agencies to
reject or nodify an adm nistrative judge's findings of fact and
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conclusions of law and to substitute their own decision |eads to an
unavoi dabl e conflict of interest and creates a perception of

unf ai r ness

in the federal EEO system While the Conm ssion believes that its
Interpretation of the statute regarding the Comm ssion's authority is
correct, the Comm ssion has decided to revise the proposal in order to
make needed i nprovenents in the procedures while recognizing the
concerns expressed by the agencies. At the sane tinme the Conm ssion
wi || preserve the functional goal of the earlier proposal: agencies
w il no longer be able to sinply substitute their view of a case for
that of an independent deci si on-naker.

In response to comments from agencies that the Ofice of Federal
Oper ati ons was uphol di ng agency deci sions that reversed adm nistrative
judge' s decisions finding discrimnation, we nade two i ndependent
inquiries of EECC s information systens. The Conm ssi on had not
previously studied that information or reported it, although it had
collected it. The first inquiry showed that in 1994 and 1996, there
were 80 adm nistrative judges' decisions favorable to conpl ai nants
t hat
were reversed by the agency, appealed to the Ofice of Federal
Operations, and for which the Ofice of Federal Operations issued a
decision on the nerits. O those 80 decisions, EEOC upheld the
adm ni strative judge in 53 instances and upheld the agency in 27
I nstances. In the second inquiry, we found that in fiscal year 1998,
there were 157 decisions by the Ofice of Federal Operations review ng
adm ni strative judges' decisions adverse to agencies. O those
deci sions, 135 (86% affirnmed the adm nistrative judge in whole, 8
(5%
reversed in whole or in part, and 14 (9% nodified the adm nistrative
j udge' s decision. These inquiries denonstrated that the argunents nade
by the agencies were not supported by the facts. EEOC uphol ds
adm ni strative judges' decisions in a significant magjority of all
cases.

The final rule provides that adm nistrative judges wll issue
decisions on all conplaints referred to them for hearings. Agencies
w Il have the opportunity to take final action on the conpl aint by

Issuing a final order within 40 days of receipt of the hearing file
and

the admnistrative judge's decision. The final order will notify the
conpl ai nant whet her or not the agency wll fully inplenent the
deci si on

of the adm nistrative judge and will contain notice of the
conplainant's suit and appeal rights. If the agency's final order does
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not fully inplenment the decision of the adm nistrative judge, the
agency nust sinultaneously file an appeal of the decision wth EECC.
I n

this way, agencies wll take final action on conplaints referred to

adm ni strative judges by issuing a final order, but they will not

I ntroduce new evidence or wite a new decision in the case. Agencies
wi Il have an additional 20 days to file a brief in support of their
appeal .

To parallel the provision on interimrelief in section 1614.502
(b),
we are adding a provision requiring an agency to provide interim
relief
in limted circunstances when the agency appeal s. When the agency
I ssues a final order notifying the conplainant that it wll not fully
I npl enent the adm nistrative judge's decision, the case involves
renoval , separation or suspension continuing beyond the date of the
order, and the adm nistrative judge's decision provided for
retroactive
restoration, the agency nust conply with the decision to the extent of
the tenporary or conditional restoration of the enployee to duty
status
in the position stated by the adm nistrative judge pendi ng the outcone
of the appeal. In response to agency coments, we have revised the
regul ation to nore closely track the MSPB's interimrelief provision,
I ncluding a provision permtting agencies to decline to return the
conplainant to his or her place of enploynent if it determ nes that
t he
return or presence of the conplainant will be unduly disruptive to the
wor kK environnment. Prospective pay and benefits nust be provided,
however. In addition, we have noted in the regulation that an enpl oyee
may decline an offer of interimrelief, and a grant of interimrelief
does not insulate a conplainant from subsequent disciplinary or
adver se
action for another reason. Interimrelief does not apply in cases
wher e
the conpl ai nant all eges that she or he was not retained beyond the
period of a tenporary appoi ntnment which expired prior to the appeal or
that the tenporary position was not converted to a pernmanent position.
For exanple, where the Census hires tenporary enpl oyees and the
tenporary appoi nt nent woul d have expired prior to the appeal, or the
enpl oyee was not converted to a career position, the interimrelief
provi sion woul d not apply.

| n anot her proposed change to the hearings process in the NPRM we

http://www.eeoc.gov/federal/1614-new.html (19 of 58)5/1/2007 7:36:05 AM



Regulations Concerning Federal Sector Equal Employment Opportunity

proposed that at the end of the investigation or after 180 days,
conpl ai nants who want to request a hearing will send their requests
directly to the EECC office instead of to the agency EEO office in
order to elimnate delays. Alnost all of the commenters agreed wth
this proposal. A few comenters asked that conplainants be required to
notify the agency at the sane tine that they make the request to EECC.
That requirenent was already contained in the proposal so no change is
bei ng nmade. W& have made sone m nor changes to the provision. W added
a requirenent that all requests for hearings nust be in witing. The
proposal stated that EEOC woul d request the conplaint file after it
recei ved a request for hearing. The final rule has been revised to
state that the agency nust forward the file wthin 15 days of the date
of receipt of the request for hearing. Since the agency will be
receiving notice directly fromthe conpl ai nant when a hearing is
requested, elimnating the request from EEOC and the tine incident to
preparation of that letter will result in a nore efficient process. I|f
any agency receives a request for a hearing that has not al so been
submtted to EECC, the agency should forward the request along wth

t he

file to EEOC and shoul d advi se the conpl ai nant of its actions and of
the requirenent that requests be submtted directly to EECC.

In response to comments, the Conmi ssion has decided to revise
section 1614.109(a) to better explain the adm nistrative judge's
responsibilities in the hearing process and to renove the current
provi sion permtting

[[ Page 37650]]

adm ni strative judges to remand for counseling issues that are |ike or
related to those issues raised in the conplaint. Section 1614.109(a)
now provi des that upon appointnent, the admnistrative judge wl |
assunme full responsibility for adjudication of the conplaint,

I ncl udi ng

overseei ng the devel opnent of the record. The Conm ssion intends that
the admnistrative judge will take conplete control of the case once a
hearing is requested. The new sentence clarifies that the agency's
authority to dismss a conplaint ceases once a hearing is requested.
Adm ni strative judges will preside over any necessary suppl enentation
of the record in the hearing process without resort to remands of
conplaints to agencies for additional investigations. Remands of
conplaints to agencies for supplenental investigations have
proliferated, resulting in fragnentation or unwarranted del ays. The
changes to the regulation will elimnate these renmands and i nprove the
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tinmeliness and efficiency of the conplaint process.

In the NPRM the Comm ssion proposed to add a new secti on
1614. 109(b) providing that adm nistrative judges have the authority to
di sm ss conplaints during the hearing process for all of the reasons
contained in section 1614.107. Nearly all commenters, agencies and
ot hers, supported this proposal. In response to comments, the
Comm ssion has revised the regulation to provide that adm nistrative
j udges may di sm ss conplaints on their own initiative, after notice to
the parties, or upon an agency's notion to dismss a conplaint.

The Conmm ssion has nmade several mnor revisions to the hearings
section of the regulations. In response to a coment, we have added a
new section (f)(1) providing that the adm nistrative judge nust serve
all orders to produce evidence on both parties. W have revised
section
1614.109(i) to provide that the tinme frane for issuing a decision wll
run fromthe admnistrative judge's receipt of the conplaint file from
t he agency, rather than, as currently provided, fromrecei pt by EECC
of
a request for a hearing. In addition, the Comm ssion has revised the
section to provide that adm nistrative judges send the hearing record,
rather than the entire record, to the parties with the final decision.
Finally, the Conm ssion has renoved the requirenent that
adm ni strative
j udges send final decisions and the record to the parties by certified
mail. This will save the Comm ssion scarce resources.

Procedures for Handling Clearly Meritless Cases

The growi ng inventory of cases pending at agencies, in the
heari ngs
units and on appeal to the Comm ssion causes del ays across the board.
The problemis exacerbated by the allocation of scarce resources to
nmeritless cases. Many commenters representing all points of view
identified this situation as an urgent priority, and the Federal
Sect or
Wor kgr oup devoted considerable attention to the problem The Wrkgroup
noted the w despread concern anong stakeholders that the systemis
over burdened by neritless conplaints and m sused as a forumfor
wor kpl ace di sputes that do not involve EEO matters. Its Report
concl uded that "~ Governnment resources should be targeted to addressing
col orabl e clains of discrimnation. Excessive resources devoted to non-
meritorious clains of discrimnation undermnes the credibility of the
process and inpairs the rights of those with neritorious clains.'' The
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Comm ssi on agrees.

Anong t he neasures proposed by the Commssion in its NPRMto
address this problemwere two provisions to give adm ni strative judges
addi ti onal procedures for quickly resolving conplaints that are
I nappropriately in the EEO process or that lack nerit. First, the
Comm ssi on proposed to give adm nistrative judges the authority to
di sm ss conplaints during the hearing process for all of the reasons
contained in the dismssal section, 29 CFR 1614. 107, including for
failure to state a claim As discussed above, the Conm ssion has
I ncl uded this proposed section 1614. 109(b), which nost commenters
supported, in its final rule.

The second proposal was a provision for decisions wthout a
heari ng
In cases that lack nerit, which would have suppl enented adm nistrative
j udges' existing authority to issue summary judgnent deci sions
currently contained in 29 CFR 1614.109(e). The Conmm ssi on proposed to
add a provision, section 1614.109(g)(4), permtting admnistrative
judges to issue a decision wthout a hearing where they determ ne,
even
t hough material facts remain in dispute, that there is sufficient
information in the record to decide the case, that the material facts
I n di spute can be decided on the basis of the witten record, that
there are no credibility issues that would require live testinony in
order to evaluate a witness' deneanor and that the case | acks nerit.

Al nost all non-agency commenters as well as about half of the
agency commenters opposed granting adm nistrative judges this new
authority, argquing that there nust be a hearing if material facts are
I n dispute. Individual commenters and those representing civil rights
groups and uni ons al so doubted that the adm nistrative judge woul d
have
sufficient information in the record to decide the case under this
procedure because the agency conpiles the record and the conpl ai nant
IS
i kely not to have had an opportunity to devel op evi dence. Sone
suggested that conpl ainants have won cases that may have seened non-
meritorious when filed, based on discovery and |ive testinony at the
heari ng. Several agency commenters believed the procedure would al so
adversely affect agencies by leading to erroneous deci sions based on
I nconpl ete evi dence. Agencies also thought it was uncl ear and
difficult
to distinguish fromtraditional summary judgnent. A nunber of agency
comenters supported the proposal as an appropriate way to streamine
the process and deal with the increasing workl oad. Wen the
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I nvestigatory record is conplete, they argued, a hearing may waste
resources and cause agency enpl oyees to be absent from work when their
testinony is not really necessary.

The Conmm ssion has decided that it is not necessary to add this
provision at this tinme. We believe that the problemof neritless
conplaints can be addressed through appropriate application of the
failure to state a claimdism ssal basis and the traditional sumrmary
judgnment provision. Dismssal for failure to state a claimis
appropri ate when a conpl aint alleges conduct that does not rise to the
| evel of a violation of the anti-discrimnation statutes. Sunmary
j udgnent under section 1614.109(e) is appropriate for conplaints that
state a claimbut that involve no genuine dispute over nmaterial facts.
Conti nued processing of cases that should have been dism ssed for
failure to state a claimor decided on summary judgnent contributes to
the grow ng inventory and the perception that the system gives too
much
consideration to trivial matters. Such cases should be resol ved nore
quickly at earlier stages in the process using existing |egal
standards. The Conm ssion summari zes these standards bel ow and i ntends
to provide nore detail ed guidance in Managenent Directive 110.

Dismssal for Failure to State a Claim Existing section
1614.107(a) requires that agencies dismss a conplaint that fails to
state a clai munder section 1614.103. Under the new section
1614.109(b), adm nistrative judges may di sm ss conplaints for the sane
reasons

[[ Page 37651]]

as contained in section 1614.107. In determ ni ng whether a conpl ai nt
states a claim the proper inquiry is whether the conduct as all eged
woul d constitute an unl awful enploynent practice under the EEO
statutes. Cobb v. Departnent of the Treasury, Request No. 05970007
(March 13, 1997). See Burlington Industries, Inc. v. Ellerth, 118 S
C. 2257, 2268-9 (1998)(referencing cases in which courts of appeals
consi dered whet her various enpl oynent actions were sufficient to state
a claimunder the civil rights | aws).

When a conpl ai nant does not chal |l enge agency action or inaction
with respect to an enpl oynent decision or a specific term condition
or
privilege of enploynent, but alleges a hostile and discrimnatory
wor ki ng environment, the severity of the all eged conduct nust be
eval uated to determ ne whether the conplaint is actionable under the
statutes. As the Suprene Court has stated, "~ Conduct that is not
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severe
or pervasive enough to create an objectively hostile or abusive work
envi ronnment --an environnent that a reasonabl e person would find
hostil e

or abusive--is beyond Title VII's purview'' Harris v. Forklift
Systens, Inc., 510 U. S. 17, 21-22 (1993); see Meritor Savings Bank,
FSB

v. Vinson, 477 U S. 57, 67 (1986).

| n Faragher v. City of Boca Raton, 118 S. C. 2275 (1998), the
Court reenphasi zed that conduct nust rise above a certain m ni nrum
| evel
to be actionable: ~° "[S]inple teasing,' * * * offhand conments, and
I solated incidents (unless extrenely serious) will not anount to
di scrimnatory changes in the "terns and conditions of enploynent.'
118 S. Ct. at 2283 (citations omtted). To determ ne whet her an
environnent is sufficiently hostile or abusive, courts nust | ook at
al |
of the circunstances, including the frequency and severity of the
conduct. Id. These standards should " “ensure that Title VII does not
beconme a "general civility code.' * * * Properly applied, they wll
filter out conplaints attacking the ordinary tribulations of the
wor kplace'' * * * '' |d. at 2283-84 (citations omtted).

The Conmm ssion al so has repeatedly stated that isolated comrents,
petty slights, and trivial annoyances are not actionable. See EECC
Conpl i ance Manual Section 8, "~ "Retaliation,'' No. 915.003 (Muy 20,
1998) at 8-13; EECC Policy CGuidance on Current |ssues of Sexual
Harassnment, No. N-915.050 (March 19, 1990) at 14; EEOC Enf or cenent
Gui dance on Harris v. Forklift Systens, Inc., No. 915.002 (March 8,
1994) at 6 n.4; see also, e.g., Cobb v. Departnent of the Treasury,
supra.; More v. United States Postal Service, Appeal No. 01950134
(April 17, 1997); Backo v. United States Postal Service, Request No.
05960227 (June 10, 1996); Phillips v. Departnent of Veterans Affairs,
Request No. 05960030 (July 12, 1996); MIller v. United States Postal
Servi ce, Request No. 05941016 (June 2, 1995); Banks v. Departnent of
Heal t h and Human Servi ces, Request No. 05940481 (February 16, 1995)
However, a persistent pattern of harassing conduct or a particularly
severe individual incident, when viewed in |light of the work
envi ronnent as a whole, may constitute a hostile environnent. See,
e.g., Brooks v. Departnent of the Navy, EEOC Request No. 05950484
(June
25, 1996).

The Conm ssion cautions that before dism ssing a conplaint the
adm ni strative judge must ensure that the claimhas not been
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fragnent ed
I nappropriately into nore than one conplaint. As discussed above under
the heading " "Fragnentation,'' a series of subsequent events or
I nstances involving the sane cl ai mshould not be treated as separate
conplaints, but should be added to and treated as part of the first
cl ai m

Summary Judgnent: The problemidentified by the Wrkgroup can al so
be addressed through nore effective use of the existing sunmary
judgnment authority. Summary judgnent is proper when " "material facts
are not in genuine dispute.'' 29 CFR 1614.109(e). Only a dispute over
facts that are truly material to the outcone of the case shoul d
precl ude sunmary judgnent. Anderson v. Liberty Lobby, Inc., 477 U S
242, 248 (1986) (only disputes over facts that m ght affect the
out cone
of the suit under the governing |aw, and not irrelevant or unnecessary
factual disputes, will preclude the entry of sunmary judgnent). For
exanpl e, when a conplainant is unable to set forth facts necessary to
establish one essential elenent of a prinma facie case, a dispute over
facts necessary to prove another elenent of the case would not be
material to the outcone. Celotex Corp. v. Catrett, 477 U S. 317, 322-
23
(1986) .

Moreover, a nere recitation that there is a factual dispute is
insufficient. The party opposing summary judgnent nust identify the
di sputed facts in the record wth specificity and denponstrate that
there is a dispute by producing affidavits or records that tend to
di sprove the facts asserted by the noving party. In addition, the non-
nmovi ng party nust explain how the facts in dispute are material under
the legal principles applicable to the case. 29 CFR 1614. 109(e) (2);
Anderson, 477 U.S. at 257; Celotex, 477 U. S. at 322-24; Patton v.
Post mast er General, Request No. 05930055 (1993) (sunmary j udgnent
proper where appellant nmade only a general pleading that his job
performance was good but set forth no specific facts regarding his
performance and identified no specific inadequacies in the
I nvesti gation).

Gl ass Conpl aints

The Federal Sector Workgroup identified a series of concerns with
the class conplaint process. It found that despite studies indicating
that cl ass-based discrimnation nay continue to exist in the federal
governnment, recent data reflect that very few class conplaints are
filed or certified at the adm nistrative level. Wiile an effective
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adm ni strative process for class conplaints offers several inportant
advant ages over litigation in federal court, including informality,

| ower cost, and speed of resolution, the Workgroup found that the
current process does not adequately address cl ass-based discrimnation
In the federal governnent. As a result, conplainants often have

el ect ed

to pursue their conplaints in federal court.

Cl ass actions play a particularly vital role in the enforcenent of
the equal enploynent |aws. They are an essential nechani smfor
attacking broad patterns of workplace discrimnation and providi ng
relief to victine of discrimnatory policies or systemc practices.
The
courts have long recogni zed that class actions "~ ~are powerful stimuli
to enforce Title VII,"" providing for the "~ “renoval of artificial,
arbitrary, and unnecessary barriers to enploynent when the barriers
operate invidiously to discrimnate on the basis of racial or other
I nperm ssible classification.'' Wtzel v. Liberty Mutual Ins. Co., 508
F.2d 239, 254 (3d Cr.), cert. denied, 421 U S. 1011 (1975). The cl ass
action device exists, in large part, to vindicate the interests of
civil rights plaintiffs. See 5 Janmes W Moore, More's Federal
Practice
Sec. 23.43[1][a], at 23-191 (3d ed. 1997).

These sane policies apply with equal force in the federal sector.
Accordingly, the Comm ssion is nmaking several changes in its
regul ati on
to strengthen the class conplaint process. The purpose of these
changes
Is to ensure that conplaints raising class issues are not
unjustifiably
denied class certification in the admnistrative process and that
cl ass
cases are resolved under appropriate | egal standards consistent wth
the principles applied by federal courts.

In the NPRM the Comm ssion proposed four regulatory changes to
t he
cl ass conpl ai nt procedures found at 29

[[ Page 37652]]
CFR 1614. 204. The Conm ssi on proposed to revise section 1614.204(b) to
provi de that a conpl ai nant may nove for class certification at any

reasonabl e point in the process when it becones apparent that there
are
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class inplications raised in an individual conplaint. If a conplai nant
nmoves for class certification after conpleting counseling, the
conplainant will not be required to return to the counseling stage.

| ndi vi dual commenters and those representing civil rights groups

uni formy endorsed the proposed change. Some agency commenters
supported the change but asked that the regul ation define " reasonable
point in the process''; sone suggested that this point be during the
I nvestigation or wwthin a short tinme after distribution of the agency
I nvestigative file, rather than during discovery. O her agencies
opposed the change, arguing that it would entail additional

I nvestigative costs, cause delays and invite abuse by conpl ai nants
seeking to bypass the counseling process by making frivol ous class

al l egations. They naintained that a conpl ai nant shoul d have to el ect
between a class or an individual claimat the pre-conplaint stage. |f
a

conpl ai nant can nove for class certification on the eve of hearing,

t hey argued, the agency would be required to put the individual
conplaint on hold and start its investigation all over again as a

cl ass

case. O hers objected only to elimnating counseling, as that is how
the conplainant is infornmed of his or her rights and responsibilities
as class agent.

The Conm ssion believes that this revision is an inportant step
toward renovi ng unnecessary barriers to class certification of
conplaints that are properly of a class nature. The Conm ssi on has
consistently recogni zed that its decisions on class certification nust
be guided by the conplainant's |ack of access to pre-certification
di scovery on class issues; this is different fromthe situation of a
federal court Rule 23 plaintiff who does have access to pre-
certification discovery on class issues. Simlarly, an individual
conpl ai nant often wll not have reason to know at the counseling
st age,
and sonetinmes even after the agency's investigation, that the
chal | enged action actually reflects an agency policy or practice
generally applicable to a class of simlarly situated individuals.

Because of the inportance of discovery, the Conm ssion has deci ded
not to place the restrictions suggested by sone of the comenters on
the tinme at which a conplainant nmay seek class certification. The
Commi ssion intends that "~ “reasonable point in the process'' be
interpreted to allow a conplainant to seek class certification when he
or she knows or suspects that the conplaint has class inplications,
i.e., it potentially involves questions of |aw or fact common to a
class and is typical of the clains of a class. Normally, this point

http://www.eeoc.gov/federal/1614-new.html (27 of 58)5/1/2007 7:36:05 AM



Regulations Concerning Federal Sector Equal Employment Opportunity

will be no later than the end of discovery at the hearing stage. The
conpl ai nant nust seek class certification within a reasonable tine
after the class nature of the case becones apparent. The
adm ni strative
judge will deny class certification if the conpl ai nant has unduly
del ayed in noving for certification. In response to the comments, the
Comm ssi on has added | anguage to this effect in the regul ation. The
Comm ssi on di sagrees with those commenters who advocated returning the
conpl aint for additional counseling. It will be the responsibility of
the agency or adm nistrative judge, as appropriate, to ensure that the
cl ass agent is advised of his or her obligations at the tine the
conpl ai nant noves for certification. The Conm ssion believes it is
I npracticabl e and unproductive to require the conplainant to return to
counseling at this stage.
A request for class certification made after the filing of an
I ndi vi dual conpl aint but before the issuance of the notice required by
section 1614.108(f) wll be forwarded to an EEOC adm ni strative judge
for a decision on whether to accept or dismss a class conplaint. The
adm ni strative judge's decision will be appealable to the Ofice of
Federal Operations. The filing of an appeal will not stay further
proceedi ngs, although either party may request that the adm nistrative
judge stay the adm nistrative process pending a decision on appeal.
The Conm ssion proposed in the Notice of Proposed Rul emaking to
amend section 1614.204(d) to provide that adm nistrative judges woul d
I ssue final decisions on whether a class conplaint will be accepted
(or
certified) or dismssed. Currently, adm nistrative judges nake
reconmendati ons to agenci es on acceptance or dism ssal. For the sane
reasons noted in the discussion of adm nistrative judges' decisions
above, the Comm ssion has decided to provide that adm nistrative
j udges
w Il issue decisions to accept or dismss class conplaints, and
agencies wll take final action by issuing a final order, and,
si mul t aneously appealing the decision to EEOCC if the final order does
not fully inplenment the decision of the adm nistrative judge. Sone
agency commenters said they supported making certification decisions
final only if the agency is given the right to an interlocutory
appeal .
That was the Comm ssion's intent. The Comm ssion has revised current
section 1614.401(b) (redesignated section 1614.401(c)), which sets
forth appeal rights in all the situations that mght arise in class
cases, to include agency interlocutory appeals fromadmnistrative
judges' certification decisions.
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In the proposed rule, the Conm ssion proposed to anend section
1614.204(g)(2) to require that adm nistrative judges nust approve
cl ass
settl enent agreenents pursuant to the
st andar d,
even when no cl ass nenber has asserted an objection to the settl enent.
Sone agency commenters supported this proposal while nost others
di sagreed, arguing that it would add an unnecessary | ayer of review
when the parties are satisfied with the settlenent and that adequate
saf eguards exist in section 1614.204(g)(4), which gives dissatisfied
cl ass nenbers the right to petition to vacate a settlenent, and
1614.204(a)(2), which requires the class agent to fairly and
adequat el y
represent the cl ass.

Because it believes that the adm nistrative judge's approval of
settlenents in all cases is the best way to protect the interests of
the class, the Conm ssion has decided to add this proposal to its
regul ati on. As one agency comrenter noted, class agents sonetines seek
to settle their individual clains without full regard for the
I nterests
of the class. The change nmakes the regul ations consistent with the
practice in federal courts where the court nust approve any settl enent
of a class case under a fair and reasonabl e standard. Thus, the sane
standard applies whether or not any petitions to vacate the resol ution
have been filed. In response to the suggestion of one agency, the
Comm ssi on has el aborated upon the standard by revising the regul ation
to follow the | anguage used by the Court of Appeals for the District
of
Columbia Circuit in Thomas v. Al bright, 139 F.3d 227, 233 (1998),
whi ch
held that to approve a settlenent under Rule 23, a district court nust
find that it is ~"fair, adequate, and reasonable to the class as a

AN

“fair and reasonabl e'"’

whole.'' The court is to evaluate the terns of the settlenent in
relation to the strength of the plaintiffs' case, and shoul d not
rej ect

a settlenment nerely because individual class nenbers contend that they
woul d have received nore had they prevailed after a trial. 139 F. 3d at
231, 232. See also Manual for Conplex Litigation (Third) (1995)
Secs. 30.41-.42.

The Comm ssion al so has nade additional revisions to the
procedur es
for notice and approval of settlenents contained in section
1614.204(g)(4) to
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reflect the changes in the admnistrative judge's authority.

Currently,

any nmenber of the class who is dissatisfied may petition the agency

EEO

Director to vacate the resolution because it benefits only the class

agent or is otherwise not fair and reasonable. The adm nistrative

j udge

I ssues a recomended deci sion, and the agency makes the final decision

whet her to vacate the resolution. 29 CFR 1614.204(g)(4). In the new

section 1614.204(g)(4), a class nenber may petition the admnistrative

judge to vacate the resolution. The admnistrative judge reviews the

notice of resolution and considers any petitions filed. The

adm ni strative judge nust issue a decision vacating or approving the

settlenment on the basis of whether it is fair, adequate and reasonable

to the class as a whole. A decision to vacate a settlenent, as well as

a decision to approve settlenment over the objections of petitioning

cl ass nenbers, is appealable to the Ofice of Federal Operations.
Finally, the Comm ssion proposed to anend section 1614. 204(1) (3)

in

the proposed rule to clarify the burdens of proof applicable to

I ndi vi dual cl ass nenbers who believe they are entitled to relief. The

change nmakes explicit that the burdens enunciated in Teansters V.

United States, 431 U S. 324 (1977), and subsequent | ower court

deci sions apply. In Teansters, the Court stated that where a finding

of

di scrim nation has been nade, there is a presunption of discrimnation

as to every individual who can show he or she is a nenber of the class

and was affected by the discrimnation during the relevant period of

time. 431 U. S. at 361-62. Lower courts have held that this presunption

may be rebutted only by clear and convincing evidence that the class

menber is not entitled to relief. See MKenzie v. Sawer, 684 F.2d 62,

77-78 (D.C. Cir. 1982); Trout v. Lehman, 702 F.2d 1094, 1107 (D.C

Gr.

1983), vacated on other grounds, 465 U S. 1056 (1984); United States

V.

Cty of Chicago, 853 F.2d 572, 575 (7th Cr. 1988); Cox v. Anerican

Cast Iron Pipe Co., 784 F.2d 1546, 1559 (11th Cr.), cert. denied, 479

U S. 883 (1986); Baxter v. Savannah Sugar Refining Corp., 495 F.2d

437,

444-45 (5th Cr.), cert. denied, 419 U S. 1033 (1974); Reynolds v.
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Al abama Departnent of Transportation, 996 F. Supp. 1156, 1195 (N.D.
Ala. 1998). O her courts, however, have held that the standard is
preponderance of the evidence. See Woldridge v. Marlene Indus. Corp.,
875 F.2d 540, 549 (6th Cr. 1989); Craik v. Mnnesota State Univ. Bd.,
731 F.2d 465, 470 n.8 (8th Cir. 1984); Sledge v. J.P. Stevens & Co.,
Inc., 585 F.2d 625, 637 (4th Cr. 1978); Richerson v. Jones, 551 F.2d
918, 923-25 (3d Cr. 1977).

Comments on this provision were divided, wth non-agency
conment ers
uniformy endorsing it and nbst agency comnmenters objecting that
““clear and convincing'' was too high a standard, inappropriate for a
cl ass case, and a m sreadi ng of Teansters. The objecting commenters
want ed the standard to be preponderance of the evidence.

The Conmm ssion has decided to retain the " “clear and convincing'
standard and enphasizes that this regulatory revision nerely codifies
the longstanding rule in the federal sector, see McKenzie v. Sawer,
supra. In 1992, when the Comm ssion first issued its Part 1614
regul ati on, we considered the burden of proof issue with respect to
relief when discrimnation has been found. The Conmm ssi on determ ned
at
that tinme that no change was required to its requirenent, included in
the predecessor Part 1613 regulation and in the new section 1614. 501,
that relief should be provided to an individual when discrimnation is
found unl ess clear and convincing evidence indicates that the
per sonnel
action at issue would have been taken even absent discrimnation. See
57 Fed. Reg. 12634, 12641 (April 10, 1992); 29 CFR 1614.501. The
Comm ssi on concluded that the Suprenme Court's decision in Price
Wat er house v. Hopkins, 490 U. S. 228 (1989), which held that an
enpl oyer
could avoid liability in a m xed notive case under a preponderance of
the evidence standard, did not require a change in the regulation. As
we then noted, the Hopkins decision cited and di stinguished the
Comm ssion's Part 1613 regulation on the basis that it relates to
pr oof
at the relief stage rather than the liability stage. 490 U S. at 253-
54. The Commi ssion further noted that the relief provision in the
regulation ~"wll be applied nost often to determ ning whet her class
menbers are entitled to individual relief after a class finding of
discrimnation, but it is also applicable to individual cases where
there has been a finding of discrimnation.'' 57 FR at 12641.

The Comm ssion is now nmaking this presunption explicit inits
revised class regulation. The Conm ssion believes that requiring proof
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at the " “clear and convincing' ' |evel when the agency has been found
to

have engaged in classwi de discrimnation furthers the renedial and
deterrent purposes of the statutes. " "By making it nore difficult for

enpl oyers to defeat successful plaintiffs'' clains to retroactive
relief, the higher standard of proof nmay well discourage unl awf ul
conduct by enployers. . . . In addition, the higher standard of proof
Is justified by the consideration that the enployer is a wongdoer
whose unl awful conduct has made it difficult for the plaintiff to show
what woul d have occurred in the absence of that conduct.'' Toney v.
Bl ock, 705 F.2d 1364, 1373 (D.C. Cir. 1983) (Tamm J., concurring); see
al so Teansters, 341 U S. at 359 n.45, 372.

Thus, agencies are required to show by clear and convi nci ng
evi dence that any class nenber is not entitled to relief, as is
provided currently in sections 1614.501(b) and (c). To be
presunptively
entitled to relief, the class nenber first nust have filed a witten
cl ai m pursuant to section 1614.204(1)(3) nmaking a specific, detailed
showi ng that the claimant is a class nenber who was affected by the
di scrimnatory policy or practice, and that the discrimnatory action
took place within the period of tinme for which class-w de
di scrimnation was found. To reflect the adm nistrative judge's new
role and to provide a procedure for resolving issues related to
I ndi vidual relief, the Conmm ssion additionally has revised section
1614.204(1)(3) to state that the admnnistrative judge may hold a
heari ng or otherw se supplenent the record on a claimfiled by a cl ass
menber .

In response to a comment, we have clarified that the agency or the
Comm ssion may find classwi de discrimnation, and provide a renedy,
for
any policy or practice in existence within 45 days of the class
agent's
initial contact with the counselor. W also note, as we stated when
Part 1614 was pronul gated in 1992, that the 45-day tine limt in
section 204(1)(3) defining the period for which class-w de
di scrimnation can be found is not intended to limt the two-year tine
period for which back pay can be recovered by a class nenber. See 57
FR
12634, 12644 (April 10, 1992); 29 CFR 1614.204(1)(3). Under the
continuing violation theory, noreover, incidents occurring earlier
t han
45 days before contact with the counsel or nust al so be renedi ed
provided that the initial contact wwth the counselor was tinely and
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t he

earlier incidents were part of the sanme continuing policy or practice
found to have been discrimnatory. That is, where contact with the
counselor is tinely as to one of the events conprising the continuing
viol ation, then the counseling contact is tinely as to the entire

vi ol ati on.

Appeal s

In the proposed rule, the Conm ssion proposed two different appeal
bri efing schedul es, depending on the natter

[[ Page 37654]]

bei ng appeal ed: 30 days to file both a notice of appeal and any
statenent or brief in support of the appeal froma dismssal (a

" procedural'' appeal); and 30 days to file a notice of appeal and an
addi tional 30 days thereafter to file a brief or statenent in support
of an appeal froma final decision (a "nerits'' appeal). Those who
comented on this section were nearly unaninous that this distinction
was confusing and that there should be a single briefing schedule. The
Comm ssion has revised the regulation to provide that a conpl ai nant
must file an appeal within 30 days of receipt of the agency di sm ssal
or final action, and any supporting statenent or brief shall be filed
within 30 days of the filing of the notice of appeal. In cases where
there has been a decision by an adm ni strative judge, agencies nust
take final action on the conplaint by issuing a final order within 40
days of receipt of the hearing file and the adm nistrative judge's
decision. If the final order does not fully inplenent the

adm ni strative judge's decision, agencies nust sinultaneously file an
appeal wth the EECC. They have an additional 20 days to file a brief
I n support of that appeal. The final regul ation also provides that
briefs or statenents in support of an appeal and papers filed in
opposition to an appeal can be filed by facsimle, provided that they
are no nore than 10 pages in length. Briefs and statenents | onger than
10 pages nust be nmailed or delivered in person.

In response to the Comm ssion's statenent in the NPRMthat the
Commi ssion wll strictly apply appellate tine franes, a nunber of
coment ers suggested that provision be made for extending the
appel | ate
time limts for good cause shown. Part 1614 already provides that
regulatory tinme limts "~ ~are subject to waiver, estoppel and equitable
tolling."" 29 CFR Sec. 1614.604(c).
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Most commenters agreed with the Comm ssion's proposal that the
O fice of Federal Operations be enpowered to i npose sanctions or
ot herwi se take appropriate action regarding any party who fails,
w t hout good cause shown, to conply with appellate procedures or to
respond fully and tinely to a Conm ssion request for information. Sone
comenters were concerned that this provision could unfairly inpact
unrepresented conplai nants. To the extent an unrepresented conpl ai nant
fails to conply due to m stake, |ack of know edge, or
m sunder st andi ng,
the Comm ssion will take such factors into consideration when
det er mi ni ng whet her good cause has been shown.

Most commenters al so agreed wth the proposed appell ate standards
of review --factual findings rendered by adm nistrative judges after a

hearing wll be subject to a substantial evidence standard of review,
all other decisions will be subject to a de novo review. No new
evidence will be considered on appeal unless the evidence was not

reasonably avail able during the hearing process. As we noted in the
preanble to the proposed rule, the substantial evidence standard does
not preclude neani ngful review of factual findings. Mreover, applying
the de novo standard of reviewto the factual findings in

adm ni strative judges' final decisions after hearings would be an

i nefficient use of EECC s |imted resources.

Finally, the Conm ssion proposed to revise the reconsideration
process to approximate the process used by the MSPB, reall ocate sone
resources to the i nprovenent of the appellate process and di scourage
automati c requests for reconsideration whenever a party | oses on
appeal . Parties may still request reconsideration but it will only be
granted, in the discretion of the Conm ssion, if the requester has
denonstrated that the appell ate decision involved a clearly erroneous
interpretation of material fact or law, or the appellate decision wll
have a substantial inpact on the policies, practices or operations of
t he agency. The comments received were m xed. The unfavorabl e comments
were nostly from agenci es al t hough nmany ot her agencies favored the
change. The objectors raised the sane objections discussed in the
preanble to the proposed rule. After considering all comments, we have
deci ded to adopt the proposed rule w thout change. The proposal nakes
the reconsi deration procedure avail able for those cases where the
requestor denonstrates that there are errors of fact or |aw that woul d

affect the outcones of the cases and for those cases that wll have a
substantial inpact. By preserving the Conmm ssion's discretion, it also
wll allowthe Commssion to reallocate its resources to the

I nprovenent of the appellate process.
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Attorney's Fees

In its NPRM the Comm ssion proposed two changes to the attorney's
fees requlatory schene: admnistrative judges would be authorized to
determ ne the anmount of the fee award, not just entitlenent to the
award; and attorney's fees and costs would be available to prevailing
conpl ai nants for services rendered prior to the filing of the fornal
conplaint (e.g., during the counseling and ADR phases). Most
comment ers
were in favor of the fornmer change. Comments were split on the latter
change; agencies were opposed and plaintiffs' attorneys and enpl oyees
were in favor of the proposal.

The commenters opposed to an administrative judge determ ning the
anount of attorney's fees and costs to be awarded generally were
concerned that an adm nistrative judge would not be able to assess
adequately the reasonabl eness of the tinme spent by an attorney working
on the conplaint prior to the hearing. The Conm ssion believes that an
adm ni strative judge is in a conparable position to a federal district
court judge in nmaking a determ nation of attorney's fees. To address
this concern, though, the Conm ssion has clarified section
1614.501(e)(2) to provide that, when a decision-nmaking authority, that
I's, an agency, an admnistrative judge, or the Comm ssion, determ nes
that a conplainant is entitled to an award of attorney's fees and
costs, the conplainant's attorney shall submt a statenent of fees and
costs to the decision-making authority. The agency may respond to and
comment on the statenent of fees and costs. The deci si on- maki ng
authority will then determ ne the anmount of fees and costs to be
awar ded. The Conmmi ssion believes this procedure will best facilitate
the determ nation of the anmount of attorney's fees and costs to be
awar ded, once an entitlenent to a fee award has been determ ned. The
Comm ssion has al so updated the discussion in the regulation on
cal cul ating fees. Managenent Directive 110 will contain additional
gui dance on attorney's fees.

The Conm ssion received many conments on the second change to the
attorney's fees provisions, allowng fees for services rendered prior
to the formal conplaint filing. Agencies expressed significant concern
about the proposal, arguing that the change woul d render the
prelimnary conpl aint processing phase nore formal and adversari al .
The
deci sion was made to provide that agencies are not required to pay for
attorney's fees for services rendered during the pre-conplaint process
unl ess an admi nistrative judge issues a decision finding
di scri mnation, the agency issues a final order disagreeing with the
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finding, and EEOCC upholds the adm nistrative judge's finding on
appeal .

I n addition, the agency and the conpl ai nant can agree that the agency
w il pay attorney's fees for pre-conplaint process representation.
These changes were nade to preserve the incentive to resolve nmatters
during the

[[ Page 37655]]

pre-conpl ai nt process and, at the sane tine, to create the incentive
for agencies to accept admi nistrative judges' decisions, unless they
are clearly erroneous.

Matters of General Applicability

The Conm ssi on proposed to anend section 1614.103(b) of the
regulations to include the Public Health Service Comm ssioned Corps
and
the National Oceanic and At nospheric Adm nistrati on Conm ssi oned Cor ps
in the coverage of part 1614. As we noted in the preanble to the NPRM
we i ntended these changes to clarify coverage of these enpl oyees and
be
consistent with the determnation of the Solicitor General, in
connection wth litigation, that Comm ssioned Corps nenbers are
cover ed
by federal sector anti-discrimnation statutes. Congress anended the
Public Health Service Act, however, in Public Law 103-183, and, as a
result, we have decided not to finalize the anendnent to section
1614. 103(b) adding the Public Health Service Conm ssioned Corps. W
are
maki ng final the inclusion of the National Oceanic and Atnospheric
Adm ni stration Conm ssioned Corps. In the final rule, the Conm ssion
S
al so anendi ng section 1614.103(b) to nake the regul ation consi stent
with the changes nade to section 717(a) by the Congressional
Accountability Act of 1995, Pub. L. 104-1, Sec. 201(c), 109 Stat. 8,
and the Workforce I nvestnent Act of 1998, Pub. L. 105-220, Sec. 341
(a),

112 Stat. 936, 1092. These Acts anended the scope of coverage of
section 717, elimnating the |legislative branch and addi ng sever al
agenci es. W are anendi ng section 1614.103(b) to renove the

| egi sl ative

branch from coverage and to add the Governnent Printing Ofice and the
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Sm thsonian Institution to Part 1614 coverage.

Some commenters suggested that the Comm ssion adopt its private
sector charge prioritization procedures in whole or in part in the
federal sector. W are nmaking one change to the regulation related to
those comments. The current regulation requires a full and fair
I nvestigation of every conplaint that is not dism ssed. Sone have
interpreted it to require the sanme anmount of investigative effort in
each case. That interpretation is not reasonable or desirable and is
I nconsi stent with EEOC s private sector charge prioritization
procedures. The Commi ssion believes that the proper scope of an
I nvestigation should be dictated by the facts at issue and that a
cooki e-cutter, one-size-fits-all approach wastes resources and
needl essly del ays resolution of that conplaint and all other
conplaints. The investigation and the anmount of effort expended shoul d
be appropriate to determne the issues raised by the conplaint. To
remedy the m sconception that nore is required, we have revised
sections 1614.106(e)(2) and 1614.108(b) to renove the word
T conpl ete'
and replace with " “appropriate. An appropriate investigation is one
that allows a reasonable fact finder to draw concl usions as to whet her
di scri m nation occurred.

Based on comments the Conm ssion received pertaining to the
adm ni strative EEO process in general, the Conm ssion has decided to
fine-tune certain sections. In section 1614.604, which pertains to
met hods of filing and the conputation of tine limts, the Conm ssion
S
repl acing the phrase " "delivered in person'' with the word
““received.'' This change is intended to ensure that a docunent w |
be
deened tinely if it is received on or before the applicable due date
regardl ess of the manner in which it is transmtted or delivered.

Section 1614.605(d), pertaining to service of papers and
conputation of tinme when a conpl ainant has a representative, has been
nodi fied. Under the current |anguage, if a conplainant is represented
by an attorney, correspondence is to be served only on the attorney.
The section has been revised to require all papers to be served on
bot h
the attorney and the conplainant. Dual notification currently is
requi red under section 1614.605(d) if the representative is a non-
attorney. For reasons of consistency, the sane service rules wll
apply
regardl ess of the status of the representative. Tinefranes for receipt
of materials shall be conputed, however, fromthe tine of receipt by
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the attorney where the representative is an attorney.
Regul atory Procedures
Executive Order 12866

In promulgating this final rule, the Comm ssion has adhered to the
regul atory phil osophy and applicable principles of regulation set
forth
In section 1 of Executive Order 12866, Regul atory Pl anni ng and Revi ew.
This regul ati on has been designated as a significant regul ati on and
reviewed by OVB consistent with the Executive O der.

Regul atory Flexibility Act

In addition, the Conmm ssion certifies under 5 U S.C. Sec. 605(b),
enacted by the Regulatory Flexibility Act (Pub. L. 96-354), that this
rule will not have a significant econom c inpact on a substanti al
nunber of small entities, because it applies exclusively to enpl oyees
and agenci es and departnents of the federal governnent. For this
reason, a regulatory flexibility analysis is not required.

Paper wor k Reducti on Act

This regul ation contains no information collection requirenents
subject to review by the Ofice of Managenent and Budget under the
Paperwor k Reduction Act (44 U.S.C. chapter 35).
Li st of Subjects in 29 CFR Part 1614

Adm ni strative practice and procedure, Aged, Cvil rights, Equal
enpl oynent opportunity, Governnent enployees, Individuals wth
disabilities, Religious discrimnation, Sex discrimnation.

For the Conm ssi on.
|da L. Castro,
Chai r worman.

Accordingly, for the reasons set forth in the preanble, chapter
X'V

of title 29 of the Code of Federal Regulations is anended as foll ows:

PART 1614- - [ AVENDED]
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1. The authority citation for 29 CFR part 1614 continues to read
as
fol | ows:

Aut hority: 29 U S. C 206(d), 633a, 791 and 794a; 42 U. S. C
2000e-16; E.O 10577, 3 CFR, 1954-1958 Conp., p. 218; E.O 11222, 3
CFR, 1964-1965 Conp., p. 306; E. O 11478, 3 CFR 1969 Conp., p. 133;
E.O 12106, 3 CFR, 1978 Conp., p. 263; Reorg. Plan No. 1 of 1978, 3
CFR, 1978 Comp., p. 321.

2. Section 1614.102 is anended by redesignating paragraphs (b)(2)
t hrough (b)(6) as paragraphs (b)(3) through (b)(7), by adding
par agr aph
(b)(2) and by revising paragraph (c)(5) to read as foll ows:

Sec. 1614.102 Agency program

(b)***

(2) Establish or nmake avail able an alternative dispute resol ution
program Such program nust be avail able for both the pre-conplaint
process and the formal conpl aint process.

(C)***

(5) Assuring that individual conplaints are fairly and thoroughly
I nvestigated and that final action is taken in a tinely manner in
accordance with this part.

3. Section 1614.103 is anended by renoving the word "~ "and'' at the
end of paragraph (b)(3), revising paragraph (b)(4), and addi ng
par agraphs (b)(5) through (b)(7) to read as foll ows:

[[ Page 37656] ]

Sec. 1614.103 Conplaints of discrimnation covered by this part.

* * % * *

(b)***

(4) Al units of the judicial branch of the Federal governnent
havi ng positions in the conpetitive service, except for conplaints
under the Rehabilitation Act;
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(5) The National Cceanic and Atnospheric Adm nistration
Comm ssi oned Cor ps;

(6) The Governnent Printing Ofice; and

(7) The Sm thsonian Institution.

4. Section 1614. 105 is anended by redesignati ng paragraph (b) as
paragraph (b) (1), revising the first sentence of redesignated
par agr aph
(b)(1), adding paragraph (b)(2), revising the first sentence of
paragraph (d) and revising paragraph (f) to read as foll ows:

Sec. 1614.105 Pre-conplaint processing.

* * * * *

(b)(1) At the initial counseling session, Counselors nust advise
Individuals in witing of their rights and responsibilities, including
the right to request a hearing or an i mmedi ate final decision after an
I nvestigation by the agency in accordance with Sec. 1614. 108(f),
el ection rights pursuant to Secs. 1614.301 and 1614. 302, the right to
file a notice of intent to sue pursuant to Sec. 1614.201(a) and a
| awsuit under the ADEA instead of an adm nistrative conplaint of age
di scrimnation under this part, the duty to mtigate damages,
adm ni strative and court tine frames, and that only the clains raised
I n preconplaint counseling (or issues or clains like or related to
I ssues or clains raised in pre-conplaint counseling) may be alleged in
a subsequent conplaint filed wwth the agency. * * *

(2) Counselors shall advise aggrieved persons that, where the
agency agrees to offer ADRin the particul ar case, they nmay choose
bet ween participation in the alternative dispute resolution program
and
the counseling activities provided for in paragraph (c) of this
secti on.

* * * * *

(d) Unless the aggrieved person agrees to a | onger counseling
peri od under paragraph (e) of this section, or the aggrieved person
chooses an alternative dispute resolution procedure in accordance with
paragraph (b)(2) of this section, the Counsel or shall conduct the
final
Interview wth the aggrieved person within 30 days of the date the
aggri eved person contacted the agency's EEO office to request
counseling.* * *

* * * * *
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(f) Where the aggrieved person chooses to participate in an
al ternative dispute resolution procedure in accordance wth paragraph
(b)(2) of this section, the pre-conplaint processing period shall be
90
days. If the claimhas not been resolved before the 90th day, the
noti ce described in paragraph (d) of this section shall be issued.

5. Section 1614.106 is anended by redesignating paragraph (d) as
paragraph (e), adding a new paragraph (d), and revising redesi gnated
paragraph (e) to read as follows:

Sec. 1614.106 I ndividual conplaints.

* * * * *

(d) A conplainant nmay anend a conplaint at any tine prior to the
conclusion of the investigation to include issues or clainms |ike or
related to those raised in the conplaint. After requesting a hearing,
a
conplainant may file a notion with the adm nistrative judge to anend a
conplaint to include issues or clains |ike or related to those raised
in the conplaint.

(e) The agency shall acknow edge recei pt of a conplaint or an
amendnent to a conplaint in witing and informthe conpl ai nant of the
date on which the conplaint or anendnent was filed. The agency shal
advi se the conplainant in the acknow edgnent of the EECC office and
Its
address where a request for a hearing shall be sent. Such
acknow edgnent shall al so advise the conpl ai nant that:

(1) The conpl ainant has the right to appeal the final action on or
di sm ssal of a conplaint; and

(2) The agency is required to conduct an inpartial and appropriate
I nvestigation of the conplaint wwthin 180 days of the filing of the
conplaint unless the parties agree in witing to extend the tine
peri od. When a conpl ai nt has been anended, the agency shall conplete
Its investigation wwthin the earlier of 180 days after the | ast
anendnent to the conplaint or 360 days after the filing of the
ori gi nal
conpl aint, except that the conplainant may request a hearing from an
adm ni strative judge on the consolidated conplaints any tine after 180
days fromthe date of the first filed conplaint.

6. Section 1614.107 is anended by redesignhating paragraphs (a)

t hrough (h) as paragraphs (a)(1) through (a)(8), redesignating the
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I ntroductory text as paragraph (a) introductory text and revising it,
removing the word " “or'' at the end of redesignated paragraph (a)(7),
revi sing redesi gnated paragraph (a)(8) and addi ng new paragraphs (a)
(9)

and (b) to read as follows:

Sec. 1614.107 D smssals of conplaints.

(a) Prior to a request for a hearing in a case, the agency shal
di sm ss an entire conpl aint:
* * * * *

(8) That alleges dissatisfaction with the processing of a
previously filed conplaint; or

(9) Wiere the agency, strictly applying the criteria set forth in
Comm ssi on decisions, finds that the conplaint is part of a clear
pattern of m suse of the EEO process for a purpose other than the
prevention and elimnation of enploynent discrimnation. A clear
pattern of m suse of the EEO process requires:

(1) Evidence of nmultiple conplaint filings; and

(ii) Allegations that are simlar or identical, |ack specificity
or
I nvol ve matters previously resol ved; or

(ii1) Evidence of circunventing other adm nistrative processes,
retaliating against the agency's in-house adm nistrative processes or
over burdeni ng the EEO conpl ai nt system

(b) Where the agency believes that sone but not all of the clains
in a conplaint should be dismssed for the reasons contained in
paragraphs (a)(1l) through (9) of this section, the agency shall notify
the conplainant in witing of its determnation, the rationale for
t hat
determ nation and that those clains will not be investigated, and
shal |
pl ace a copy of the notice in the investigative file. A determ nation
under this paragraph is reviewable by an adm nistrative judge if a
hearing is requested on the renmai nder of the conplaint, but is not
appeal abl e until final action is taken on the renai nder of the
conpl ai nt.

7. Section 1614.108 is anended by renoving the first sentence of
paragraph (b) and adding two sentences in its place, revising
par agr aph
(f) and addi ng a new paragraph (g) to read as foll ows:
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Sec. 1614.108 |Investigation of conplaints.

*x * % % *

(b) I'n accordance with instructions contained in Conm ssion
Managenent Directives, the agency shall develop an inpartial and
appropriate factual record upon which to nake findings on the clains
raised by the witten conplaint. An appropriate factual record is one
that allows a reasonable fact finder to draw concl usions as to whet her
di scri m nation occurred. * * *

* * % * *

(f) Wthin 180 days fromthe filing of the conplaint, or where a
conpl aint was anended, within the earlier of 180 days after the | ast
amendnent to the

[[ Page 37657]]

conplaint or 360 days after the filing of the original conplaint,
wWithin the tine period contained in an order fromthe Ofice of
Feder al
Qperations on an appeal froma dismssal, or within any period of
extension provided for in paragraph (e) of this section, the agency
shall provide the conplainant with a copy of the investigative file,
and shall notify the conplainant that, within 30 days of receipt of
t he
I nvestigative file, the conplainant has the right to request a hearing
and decision froman adm nistrative judge or may request an inmredi ate
final decision pursuant to Sec. 1614.110 fromthe agency with which
t he
conplaint was fil ed.

(g) Where the conpl ainant has received the notice required in
paragraph (f) of this section or at any tinme after 180 days have
el apsed fromthe filing of the conplaint, the conplainant may request
a
hearing by submtting a witten request for a hearing directly to the
EECC office indicated in the agency's acknow edgnent letter. The
conpl ai nant shall send a copy of the request for a hearing to the
agency EEO office. Wthin 15 days of receipt of the request for a
heari ng, the agency shall provide a copy of the conplaint file to EEOCC
and, if not previously provided, to the conpl ai nant.

8. Section 1614.109 is anended by revising paragraph (a),
redesi gnati ng paragraphs (b) through (g) as paragraphs (d) through
(i),
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addi ng new paragraphs (b) and (c), renmoving the introductory text of
redesi gnated paragraph (f) and addi ng a headi ng, addi ng a sentence at
the end of redesignated paragraph (f)(1), revising the introductory
text of redesignated paragraph (f)(3), in the headi ng of redesignated
paragraph (g) renoving the words " Fi ndings and concl usions'' and
adding, in their place the word "~ "Decisions'', in redesignated
paragraphs (g)(2) and (g)(3) renoving the phrases " findings and
conclusions'' and adding, in their place, the words "~ a decision'',
and

revising redesignated paragraph (i) to read as follows:

Sec. 1614.109 Heari ngs.

(a) When a conpl ai nant requests a hearing, the Conm ssion shal
appoi nt an adm ni strative judge to conduct a hearing in accordance
with
this section. Upon appointnent, the admnistrative judge shall assune
full responsibility for the adjudication of the conplaint, including
overseei ng the devel opnent of the record. Any hearing wll be
conduct ed
by an adm nistrative judge or hearing exam ner with appropriate
security cl earances.

(b) Dismssals. Adm nistrative judges may dism ss conplaints
pursuant to Sec. 1614.107, on their own initiative, after notice to
t he
parties, or upon an agency's notion to dismss a conplaint.

(c) Ofer of resolution. (1) Any tine after the filing of the
written conplaint but not later than the date an adm ni strative judge
I s appointed to conduct a hearing, the agency may nake an offer of
resolution to a conplainant who is represented by an attorney.

(2) Any tinme after the parties have received notice that an
adm ni strative judge has been appointed to conduct a hearing, but not
| ater than 30 days prior to the hearing, the agency may make an offer
of resolution to the conpl ai nant, whether represented by an attorney
or
not .

(3) The offer of resolution shall be in witing and shall i nclude
a
noti ce explaining the possible consequences of failing to accept the
offer. The agency's offer, to be effective, nust include attorney's
fees and costs and nust specify any non-nonetary relief. Wth regard
to
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nmonetary relief, an agency may make a |l unp sum offer covering all
fornms

of nmonetary liability, or it may item ze the anounts and types of
nmonetary relief being offered. The conpl ai nant shall have 30 days from
recei pt of the offer of resolution to accept it. If the conpl ai nant
fails to accept an offer of resolution and the relief awarded in the
adm ni strative judge's decision, the agency's final decision, or the
Comm ssi on deci sion on appeal is not nore favorable than the offer,

t hen, except where the interest of justice would not be served, the
conpl ai nant shall not receive paynent fromthe agency of attorney's
fees or costs incurred after the expiration of the 30-day acceptance
period. An acceptance of an offer nust be in witing and wll be
tinmely

I f postmarked or received within the 30-day period. Were a
conpl ai nant

fails to accept an offer of resolution, an agency nmay nake ot her
offers

of resolution and either party may seek to negotiate a settlenent of
the conplaint at any tine.

* * * * *

(f) Procedures.

(1) * * * The admnistrative judge shall serve all orders to
produce evidence on both parti es.

* * * * *

(3) When the conpl ai nant, or the agency agai nst which a conpl ai nt
iIs filed, or its enployees fail w thout good cause shown to respond
fully and in tinely fashion to an order of an adm nistrative judge, or
requests for the investigative file, for docunents, records,
conparative data, statistics, affidavits, or the attendance of
W tness(es), the admnistrative judge shall, in appropriate
Ci rcunst ances:

* * * * *

(i) Decisions by adm nistrative judges. Unless the admnistrative
judge nmakes a witten determ nation that good cause exists for
extending the tine for issuing a decision, an adm nistrative judge
shall issue a decision on the conplaint, and shall order appropriate
remedies and relief where discrimnation is found, within 180 days of
recei pt by the admnistrative judge of the conplaint file fromthe
agency. The adm nistrative judge shall send copies of the hearing
record, including the transcript, and the decision to the parties. |f
an agency does not issue a final order wthin 40 days of receipt of
t he
adm ni strative judge's decision in accordance with 1614.110, then the
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deci sion of the admnistrative judge shall becone the final action of
t he agency.
9. Section 1614.110 is revised to read as foll ows:

Sec. 1614.110 Final action by agenci es.

(a) Final action by an agency follow ng a decision by an
adm ni strative judge. Wien an adm nistrative judge has issued a
deci si on under Sec. 1614.109(b), (g) or (i), the agency shall take
final action on the conplaint by issuing a final order within 40 days
of receipt of the hearing file and the adm nistrative judge's
deci si on.

The final order shall notify the conplai nant whether or not the agency
will fully inplenent the decision of the adm nistrative judge and
shal |

contain notice of the conplainant's right to appeal to the Equal

Enpl oynment Qpportunity Conm ssion, the right to file a civil action in
federal district court, the name of the proper defendant in any such

| awsuit and the applicable time limts for appeals and |awsuits. If

t he

final order does not fully inplenent the decision of the

adm ni strative

j udge, then the agency shall sinmultaneously file an appeal in
accordance with Sec. 1614. 403 and append a copy of the appeal to the
final order. A copy of EEOCC Form 573 shall be attached to the final

or der.

(b) Final action by an agency in all other circunstances. Wen an
agency dism sses an entire conpl aint under Sec. 1614.107, receives a
request for an imediate final decision or does not receive a reply to
the notice issued under Sec. 1614.108(f), the agency shall take final
action by issuing a final decision. The final decision shall consi st
of
findings by the agency on the nerits of each issue in the conplaint,
or, as appropriate, the rationale for dismssing any clains in the
conpl aint and, when discrimnation is found,

[[ Page 37658]]
appropriate renedies and relief in accordance with subpart E of this
part. The agency shall issue the final decision within 60 days of

receiving notification that a conpl ai nant has requested an i mredi ate
deci sion fromthe agency, or wwthin 60 days of the end of the 30-day
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period for the conplainant to request a hearing or an i nmedi ate fi nal
deci si on where the conpl ai nant has not requested either a hearing or a
deci sion. The final action shall contain notice of the right to appeal
the final action to the Equal Enploynent Opportunity Conmm ssion, the
right to file a civil action in federal district court, the nane of

t he

proper defendant in any such |awsuit and the applicable tine limts
for

appeal s and | awsuits. A copy of EEOC Form 573 shall be attached to the
final action.

Sec. 1614.201 [ Anended]

10. Section 1614.201 is anended by renoving the words ~ Federal
Sector Prograns, 1801 L St., NW, Washington, DC 20507'' in the second
sentence of paragraph (a) and adding the words ~"at P. O Box 19848,
Washi ngton, DC 20036, or by personal delivery or facsimle'' in their

pl ace, renmoving the words " "issued a final decision'' in paragraph
(c)(1) and adding the words " "taken final action'' in their place and
renoving the words " "the issuance of a final decision'' in paragraph
(c)(2) and adding the words " "final action'' in their place.

11. Section 1614.204 is anended by revising paragraph (b),
renovi ng
the words " "recomrend that the agency'' from paragraphs (d)(2), (d)
(3).

(d)(4), and (d)(5), renmoving the word "~ "recommend'' and addi ng the
wor d

““decide'' in its place in paragraph (d)(6), revising paragraphs
(D7), (e)(D), (g9(2), (g)(4), and (I)(3), and renoving the word
“Tagency'' and adding the word "~ “agent'' in its place in paragraph

(j)(7), to read as foll ows:

Sec. 1614.204 dass conpl aints.

* * * * *

(b) Pre-conpl aint processing. An enpl oyee or applicant who w shes
to file a class conplaint nmust seek counseling and be counseled in
accordance wth Sec. 1614. 105. A conplainant nay nove for class
certification at any reasonable point in the process when it becones
apparent that there are class inplications to the claimraised in an
I ndi vidual conplaint. If a conplainant noves for class certification
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after conpleting the counseling process contained in Sec. 1614. 105, no
addi tional counseling is required. The adm nistrative judge shall deny
class certification when the conpl ai nant has unduly del ayed i n noving

for certification,

* * % * *

(d)***

(7) The adm nistrative judge shall transmt his or her decision to
accept or dismss a conplaint to the agency and the agent. The agency
shall take final action by issuing a final order within 40 days of
recei pt of the hearing record and adm nistrative judge's decision. The
final order shall notify the agent whether or not the agency w ||
I npl enent the decision of the admnistrative judge. |f the final order
does not inplenent the decision of the adm nistrative judge, the
agency
shall simultaneously appeal the adm nistrative judge's decision in
accordance with Sec. 1614. 403 and append a copy of the appeal to the
final order. A dismssal of a class conplaint shall informthe agent
either that the conplaint is being filed on that date as an i ndivi dual
conplaint of discrimnation and will be processed under subpart A or
that the conplaint is also dismssed as an individual conplaint in
accordance with Sec. 1614.107. In addition, it shall informthe agent
of the right to appeal the dism ssal of the class conplaint to the
Equal Enpl oynent Opportunity Conm ssion or to file a civil action and
shall include EEOC Form 573, Notice of Appeal/Petition.

(e) * * * (1) Wthin 15 days of receiving notice that the
adm ni strative judge has accepted a class conplaint or a reasonable
time frame specified by the adm nistrative judge, the agency shall use
reasonabl e neans, such as delivery, mailing to | ast known address or
distribution, to notify all class nenbers of the acceptance of the
cl ass conpl ai nt .

* * * * *

(g)***
(2) The conpl aint nmay be resol ved by agreenent of the agency and

the agent at any tine pursuant to the notice and approval procedure
contai ned in paragraph (g)(4) of this section.
* * * * *

(4) Notice of the resolution shall be given to all class nenbers
I n
the sane manner as notification of the acceptance of the class
conplaint and to the admnistrative judge. It shall state the relief,
If any, to be granted by the agency and the nanme and address of the
EECC adm ni strative judge assigned to the case. It shall state that
wi thin 30 days of the date of the notice of resolution, any nenber of
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the class may petition the adm nistrative judge to vacate the

resol uti on because it benefits only the class agent, or is otherw se
not fair, adequate and reasonable to the class as a whole. The

adm ni strative judge shall review the notice of resolution and

consi der

any petitions to vacate filed. If the admnistrative judge finds that
t he proposed resolution is not fair, adequate and reasonable to the
class as a whole, the admnistrative judge shall issue a decision
vacating the agreenent and may replace the original class agent with a
petitioner or sone other class nenber who is eligible to be the class
agent during further processing of the class conplaint. The deci sion
shall informthe former class agent or the petitioner of the right to
appeal the decision to the Equal Enpl oynment Qpportunity Conmm ssion and
I ncl ude EECC Form 573, Notice of Appeal/Petition. If the

adm ni strative

judge finds that the resolution is fair, adequate and reasonable to

t he

class as a whole, the resolution shall bind all nenbers of the class.

* * * * *

(|)***
(3) Wien discrimnation is found in the final decision and a class

menber believes that he or she is entitled to individual relief, the

class nmenber may file a witten claimwth the head of the agency or

its EEO Director within 30 days of receipt of notification by the

agency of its final decision. Admi nistrative judges shall retain

jurisdiction over the conplaint in order to resolve any disputed

cl ai ns

by class nenbers. The clai mnust include a specific, detailed show ng

that the claimant is a class nenber who was affected by the

di scrimnatory policy or practice, and that this discrimnatory action

took place within the period of time for which the agency found cl ass-

wde discrimnation in its final decision. Wiere a finding of

di scrim nation agai nst a class has been nade, there shall be a

presunption of discrimnation as to each nenber of the class. The

agency nust show by cl ear and convi nci ng evidence that any cl ass

nmenber

Is not entitled to relief. The admnistrative judge may hold a hearing

or otherw se supplenent the record on a claimfiled by a class nenber.

The agency or the Conm ssion may find class-w de discrimnation and

order renedial action for any policy or practice in existence within

45

days of the agent's initial contact wwth the Counsel or. Relief

ot herwi se consistent with this Part may be ordered for the tinme the
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policy or practice was in effect. The agency shall issue a final

deci sion on each such claimw thin 90 days of filing. Such decision
must include a notice of the right to file an appeal or a civil action
I n accordance with

[[ Page 37659]]

subpart D of this part and the applicable tine limts.

Sec. 1614. 302 [ Anmended]

12. Section 1614.302 is anmended by renoving the words "5 CFR
1201. 154(a)'" in paragraph (d)(1)(i) and adding the words "5 CFR
1201.154(b)(2)'" in their place.

13. Section 1614.401 is anended by redesignating paragraphs (b)

t hrough (d) as paragraphs (c) through (e), revising paragraph (a),
addi ng a new paragraph (b), and revising redesi gnated paragraph (c) to
read as foll ows:

Sec. 1614.401 Appeals to the Conm ssion.

(a) A conplainant nmay appeal an agency's final action or dism ssal
of a conpl ai nt.

(b) An agency may appeal as provided in Sec. 1614.110(a).

(c) A class agent or an agency may appeal an adm nistrative
j udge' s
deci si on accepting or dismssing all or part of a class conplaint; a
cl ass agent nay appeal a final decision on a class conplaint; a class
nmenber may appeal a final decision on a claimfor individual relief
under a class conplaint; and a class nenber, a class agent or an
agency
may appeal a final decision on a petition pursuant to
Sec. 1614.204(9q) (4).
* * * * *

14. Section 1614.402 is anended by revising paragraph (a) to read
as follows:

Sec. 1614.402 Tinme for appeals to the Conm ssion.

(a) Appeals described in Sec. 1614.401(a) and (c) nust be filed
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wi thin 30 days of receipt of the dism ssal, final action or decision.
Appeal s described in Sec. 1614.401(b) nust be filed within 40 days of
recei pt of the hearing file and decision. Wiere a conpl ai nant has
notified the EEO Director of alleged nonconpliance with a settl enent
agreenent in accordance with Sec. 1614.504, the conplainant may file
an

appeal 35 days after service of the allegations of nonconpliance, but
no later than 30 days after receipt of an agency's determ nati on.

* * * * *

15. Section 1614.403 is revised to read as foll ows:

Sec. 1614.403 How to appeal .

(a) The conpl ai nant, agency, agent, grievant or individual class
claimant (hereinafter appellant) nust file an appeal with the
Di rector,

O fice of Federal Operations, Equal Enploynent Opportunity Comm ssion,
at P. O Box 19848, Washi ngton, DC 20036, or by personal delivery or
facsimle. The appellant should use EECC Form 573, Notice of Appeal/
Petition, and should indicate what is being appeal ed.

(b) The appellant shall furnish a copy of the appeal to the
opposi ng party at the sane tine it is filed wwth the Comm ssion. In or
attached to the appeal to the Conm ssion, the appellant nust certify
the date and nethod by which service was nade on the opposing party.

(c) If an appellant does not file an appeal within the tinmne limts
of this subpart, the appeal shall be dism ssed by the Conm ssion as
unti nmely.

(d) Any statenent or brief on behalf of a conplainant in support
of
t he appeal nmust be submtted to the Ofice of Federal Operations
wi thin
30 days of filing the notice of appeal. Any statenent or brief on
behal f of the agency in support of its appeal nust be submtted to the
Ofice of Federal Operations within 20 days of filing the notice of
appeal. The O fice of Federal Operations wll accept statenents or
briefs in support of an appeal by facsimle transmttal, provided they
are no nore than 10 pages | ong.

(e) The agency nust submt the conplaint file to the Ofice of
Federal Operations within 30 days of initial notification that the
conpl ainant has filed an appeal or within 30 days of subm ssion of an
appeal by the agency.

(f) Any statenent or brief in opposition to an appeal nust be
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submtted to the Conmm ssion and served on the opposing party within 30
days of receipt of the statenent or brief supporting the appeal, or,
i f
no statenment or brief supporting the appeal is filed, wthin 60 days
of
recei pt of the appeal. The O fice of Federal Operations wll accept
statenents or briefs in opposition to an appeal by facsimle provided
they are no nore than 10 pages | ong.

16. Section 1614.404 is anended by addi ng a new paragraph (c) to
read as foll ows:

Sec. 1614.404 Appellate procedure.

* * * * *

(c) Wien either party to an appeal fails w thout good cause shown
to conply with the requirenents of this section or to respond fully
and
in tinmely fashion to requests for information, the Ofice of Federal
Qperations shall, in appropriate circunstances:

(1) Draw an adverse inference that the requested i nformation would
have refl ected unfavorably on the party refusing to provide the
requested i nfornmation;

(2) Consider the matters to which the requested information or
testinony pertains to be established in favor of the opposing party;

(3) Issue a decision fully or partially in favor of the opposing
party; or

(4) Take such other actions as appropriate.

17. Section 1614.405 is anended by revising the third sentence of

paragraph (a), by renoving the words " “certified mail, return receipt
requested'' fromthe | ast sentence of paragraph (a) and adding the
words "~ first class mail'" in their place and revising paragraph (b)
to

read as foll ows:

Sec. 1614.405 Decisions on appeals.

(a) * * * The decision on an appeal from an agency's final action
shall be based on a de novo review, except that the review of the
factual findings in a decision by an adm nistrative judge issued
pursuant to Sec. 1614.109(i) shall be based on a substantial evidence
standard of review * * *
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(b) A decision issued under paragraph (a) of this section is final
within the neaning of Sec. 1614. 407 unl ess the Conm ssion reconsiders
the case. A party may request reconsideration within 30 days of
recei pt
of a decision of the Comm ssion, which the Conmssion inits
di scretion
may grant, if the party denonstrates that:

(1) The appell ate decision involved a clearly erroneous
Interpretation of material fact or |aw, or

(2) The decision wll have a substantial inpact on the policies,
practices or operations of the agency.

Sec. 1614.407 [ Renoved]

Secs. 1614.408 through 1614.410 [Redesignhated as Secs. 1614. 407
t hrough 1614. 409]

18. Section 1614.407 is renoved and Secs. 1614. 408 t hrough
1614. 410
are redesignated as Secs. 1614.407 through 1614. 4009.

19. Redesignated Sec. 1614.407 is anmended by renoving the words
““final decision'' from paragraph (a) and adding the words " final

action'' in their place and by renoving the words "~ a final decision
has not been issued'' from paragraph (b) and adding the words " fi nal
action has not been taken'' in their place.

20. Section 1614.501 is anended by revising the | ast sentence of
the introductory text of paragraph (e)(1l), and revising paragraphs
(e)(D)(iv) and (e)(2) (i), the first sentence of paragraph (e)(2)(ii)

(A)
and paragraph (e)(2)(ii)(B) to read as foll ows:

Sec. 1614.501 Renedies and relief.

* * * * *

(e) Attorney's fees or costs--(1) * * * In a decision or final
action, the agency, adm nistrative judge, or Conm ssion nmay award the
appl i cant or enpl oyee

[[ Page 37660] ]
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reasonabl e attorney's fees (including expert witness fees) and other
costs incurred in the processing of the conplaint.
* * % * *

(iv) Attorney's fees shall be paid for services perforned by an
attorney after the filing of a witten conplaint, provided that the
attorney provi des reasonable notice of representation to the agency,
adm ni strative judge or Conm ssion, except that fees are allowable for
a reasonabl e period of tinme prior to the notification of
representation
for any services perfornmed in reaching a determnation to represent
t he
conpl ai nant. Agencies are not required to pay attorney's fees for
services performed during the pre-conpl aint process, except that fees
are al l owabl e when the Conm ssion affirns on appeal an admnistrative
judge's decision finding discrimnation after an agency takes final
action by not inplenenting an adm nistrative judge's decision. Witten
subm ssions to the agency that are signed by the representative shal
be deened to constitute notice of representation.

(2) * * * (i) Wien the agency, adm nistrative judge or the
Comm ssion determnes an entitlenent to attorney's fees or costs, the
conplainant's attorney shall submt a verified statenent of attorney's
fees (including expert witness fees) and other costs, as appropriate,
to the agency or adm nistrative judge wthin 30 days of receipt of the
deci sion and shall submt a copy of the statenent to the agency. A
statenent of attorney's fees and costs shall be acconpani ed by an
affidavit executed by the attorney of record item zing the attorney's
charges for |egal services. The agency may respond to a statenent of
attorney's fees and costs within 30 days of its receipt. The verified
statenent, acconpanying affidavit and any agency response shall be
made
a part of the conplaint file.

(ii)(A) The agency or admnistrative judge shall issue a decision
determ ning the anmount of attorney's fees or costs due wthin 60 days
of receipt of the statenent and affidavit. * * *

(B) The anmopunt of attorney's fees shall be cal cul ated using the
foll owm ng standards: The starting point shall be the nunber of hours
reasonably expended nmultiplied by a reasonable hourly rate. There is a
strong presunption that this anmount represents the reasonable fee. In
limted circunstances, this anmount may be reduced or increased in
consi deration of the degree of success, quality of representation, and
| ong del ay caused by the agency.

*x * % % *

21. Section 1614.502 is anmended by revising the first sentence of
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paragraph (a), revising the introductory text of paragraph (b),
revising paragraph (b)(2) and addi ng a new paragraph (b)(3) to read as
fol |l ows:

Sec. 1614.502 Conpliance with final Comm ssion deci sions.

(a) Relief ordered in a final Conm ssion decision is mandatory and
bi ndi ng on the agency except as provided in this section. * * *

(b) Notw thstandi ng paragraph (a) of this section, when the agency
requests reconsideration and the case involves renoval, separation, or
suspensi on conti nui ng beyond the date of the request for
reconsi deration, and when the decision orders retroactive restorati on,
the agency shall conply with the decision to the extent of the
tenporary or conditional restoration of the enployee to duty status in
the position specified by the Conm ssion, pending the outcone of the
agency request for reconsideration.

* * * * *

(2) When the agency requests reconsideration, it may delay the
paynent of any anounts ordered to be paid to the conplainant until
after the request for reconsideration is resolved. If the agency
del ays
paynment of any anount pendi ng the outcone of the request to reconsider
and the resolution of the request requires the agency to nake the
paynent, then the agency shall pay interest fromthe date of the
original appellate decision until paynent is nade.

(3) The agency shall notify the Comm ssion and the enpl oyee in
witing at the sanme tine it requests reconsideration that the relief
it
provides is tenporary or conditional and, if applicable, that it wll
del ay the paynent of any anmounts owed but will pay interest as
specified in paragraph (b)(2) of this section. Failure of the agency
to
provide notification wll result in the dism ssal of the agency's
request .

*x % % % *

Sec. 1614.504 [ Anended]
22. Section 1614.504 is anmended by renoving the words " fi nal

decisions'' fromthe section heading and adding the words " final
action'' in their place, renoving the words "~ A final decision'' from
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t he second sentence of paragraph (a) and addi ng the words " Fi nal

action'' in their place, and renoving the word "~ "final'' fromthe

third

sentence of paragraph (a) and the second sentence of paragraph (b).
23. Section 1614.505 is added to subpart E to read as fol |l ows:

Sec. 1614.505 Interimrelief.

(a) (1) When the agency appeals and the case invol ves renoval,
separation, or suspension continuing beyond the date of the appeal,
and
when the adm nistrative judge's decision orders retroactive
restoration, the agency shall conply with the decision to the extent
of
the tenporary or conditional restoration of the enployee to duty
status
in the position specified in the decision, pending the outcone of the
agency appeal. The enpl oyee may decline the offer of interimrelief.

(2) Service under the tenporary or conditional restoration
provi sions of paragraph (a)(1l) of this section shall be credited
t owar d
the conpletion of a probationary or trial period, eligibility for a
w t hi n-grade increase, or the conpletion of the service requirenent
for
career tenure, if the Comm ssion upholds the decision on appeal. Such
service shall not be credited toward the conpletion of any applicable
probationary or trial period or the conpletion of the service
requi renment for career tenure if the Conm ssion reverses the decision
on appeal .

(3) Wien the agency appeals, it may del ay the paynent of any
anount, other than prospective pay and benefits, ordered to be paid to
the conplainant until after the appeal is resolved. If the agency
del ays paynent of any anount pending the outcone of the appeal and the
resol ution of the appeal requires the agency to nake the paynent, then
the agency shall pay interest fromthe date of the original decision
unti|l paynent is made.

(4) The agency shall notify the Comm ssion and the enpl oyee in
witing at the sane tinme it appeals that the relief it provides is
tenporary or conditional and, if applicable, that it wll delay the

paynment of any anounts owed but will pay interest as specified in
paragraph (b)(2) of this section. Failure of the agency to provide
notification will result in the dism ssal of the agency's appeal.
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(5) The agency may, by notice to the conplainant, decline to
return
the conplainant to his or her place of enploynent if it determ nes
t hat
the return or presence of the conplainant will be unduly disruptive to
the work environnment. However, prospective pay and benefits nust be
provi ded. The determ nation not to return the conplainant to his or
her
pl ace of enploynent is not reviewable. A grant of interimrelief does
not insulate a conpl ai nant from subsequent disciplinary or adverse
action.

(b) If the agency files an appeal and has not provided required
interimrelief, the conplainant may request di sm ssal

[[ Page 37661]]

of the agency's appeal. Any such request nust be filed with the Ofice
of Federal QOperations wthin 25 days of the date of service of the
agency's appeal . A copy of the request nust be served on the agency at
the sane tine it is filed wwth EEOCC. The agency may respond with

evi dence and argunent to the conplainant's request to dismss within
15

days of the date of service of the request.

Sec. 1614.603 [ Anended]

24. Section 1614.603 is anended by renoving the word
““allegations'' fromthe |ast sentence and adding the word "~ "clains''
inits place.

Sec. 1614.604 [ Anended]

25. Section 1614.604 is anmended by renoving the words "~ delivered
in person'' and adding the word " "received'' in their place in
par agraph (b).

26. Section 1614.605 is anended by revising the second sentence of
paragraph (d) to read as foll ows:

Sec. 1614.605 Representation and official tine.
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* * * * *

(d) * * * When the conpl ai nant designates an attorney as
representative, service of all official correspondence shall be nmade
on
the attorney and the conpl ainant, but tinme franmes for receipt of
materials shall be conputed fromthe tinme of receipt by the attorney.

*
* %

* * * * *

27. Section 1614.606 is revised to read as foll ows:

Sec. 1614.606 Joint processing and consol idati on of conplaints.

Conplaints of discrimnation filed by two or nore conpl ai nants
consisting of substantially simlar allegations of discrimnation or
relating to the sane matter may be consol i dated by the agency or the
Commi ssion for joint processing after appropriate notification to the
parties. Two or nore conplaints of discrimnation filed by the sane
conpl ai nant shall be consolidated by the agency for joint processing
after appropriate notification to the conplainant. Wen a conpl ai nt
has
been consolidated with one or nore earlier filed conplaints, the
agency
shall conplete its investigation within the earlier of 180 days after
the filing of the last conplaint or 360 days after the filing of the
original conplaint, except that the conplainant may request a hearing
froman adm nistrative judge on the consolidated conplaints any tine
after 180 days fromthe date of the first filed conplaint.

Adm ni strative judges or the Conmm ssion may, in their discretion,
consolidate two or nore conplaints of discrimnation filed by the sane
conpl ai nant .

[FR Doc. 99-17497 Filed 7-9-99; 8:45 anj
Bl LLI NG CODE 6570-01- P
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